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UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 
Holding a Criminal Term 


Grand Jury Sworn in on September 4, 1962 


THE UNITED STATES OF AMERICA ) Criminal No. 942-62 


) 
Vv. Grand Jury No. 1116-62 
) 


Violation: 18 U.S.C. 2312 
(Interstate Transportation of 
Stolen Motor Vehicle) 


ROBERT H. McLINDON 


The Grand Jury charges: 

On or about July 10, 1962, Robert H. McLindon transported in 
interstate commerce from the State of Pennsylvania to the District 
of Columbia, a certain motor vehicle, property of Ann Tuckely, well 
knowing that the said motor vehicle had been theretofore stolen. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


[ Filed November 9, 1962] 
PLEA OF DEFENDANT 

On this 9th day of November, 1962, the defendant Robert H. 
McLindon, appearing in proper person and by his attorney, Phillip 
Hubbart, Esquire, being arraigned in open Court upon the indictment, 
the substance of the charge being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of : 


MATTHEW F. McGUIRE 
Presiding Judge. 
Criminal Court # ASSIGNMENT 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
ON DEFENDANT'S MOTION TO SUPPRESS 
EVIDENCE 


Washington, D.C. 
Friday, 


Before Judge WILLIAM B. JONES at 12:05 Noverpber 30, 1962 
* * * * * 


MR. COLLINS: The Government is ready, Your Honor. 

Your Honor, I might say this at this time, before counsel gives 
his statement, that in his motion to suppress he lists various items -- 
shoes, underclothing, shirts, loose change and sun glasses. Without 
conceding anything on this motion, we would have no objection to those 
items being returned. However, we do oppose the return of any bills 
of sale, sales slips, license plates, or the car itself. 

THE COURT: Let me ask this: Are they bills of sale and 
sales slips involving the car, Mr. Hubbart ? 

MR. HUBBART: I understand they do. 

THE COURT: In other words, it is the bill of sale of an 
automobile, and sales slips concerning an automobile ? 

MR. HUBBART: That is right -- a number of them, some of 
which include the car involved in this case. 

THE COURT: What I meant was, they are not sales slips for 
some of the underclothing or anything like that ? 

MR. HUBBART: Oh no. 

THE COURT: They all pertain to the automobile, or an 
automobile ? 

MR. HUBBART: That is correct. 

THE COURT: So that what we are concerned with here is the 
automobile itself, that you want that suppressed, -~ 

MR. HUBBART: That is correct. 

THE COURT: -- plus the bills of sale, sales slips, and 
license plates ? 

MR. HUBBART: That is right. 

THE COURT: So you will direct your attention to that. 


MR. COLLINS: We are ready, Your Honor. 
OPENING STATEMENT IN BEHALF OF DEFENDANT 
MR. HUBBART: Your Honor, I can give you a brief statement 
of facts from what my client has told me, or have my client take the 
stand. 


THE COURT: Why don't you give me a brief statement first, 


and then put your client on. 

MR. HUBBART: All right, sir. 

Mr. McLindon was driving a 1957 Oldsmobile, on October 10, 
1962, within the District of Columbia. He drove to a place known as 
"Discount Gene's," which I understand is located at 10th and New York 
Avenue, Northwest, or in that immediate vicinity. 

He parked the car, walked into the car lot, and approached the 
owner of the lot and asked the owner whether or not he would be 
interested in buying the automobile which he had. He produced a bill 

of sale or a title to the automobile. 

THE COURT: In the name of McLindon? 

MR. HUBBART: That is right, in his name -- and he offered 
to sell the car for approximately $350. 

THE COURT: What kind of a car was it? 

MR. HUBBART: A 1957 Oldsmobile, which he was driving 
at that time. 

The owner of the lot then, for some reason unknown to the 
defendant, called the police. And two uniformed policemen arrived 
shortly thereafter and told him to stand up against the wall, in the 
place where he was situated, searched him, and then went out in the 
car and searched his car, and got all of the articles eu I have 
referred to in this motion. 

The defendant is unaware of any other facts which wauld have 
led the officers to believe there was probable cause for arresting him. 
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And based on that information, if that is the only facts in the case, 
it is quite obvious that the arrest of the defendant is illegal and the 
subsequent search is illegal. 

There was no warrant shown to the defendant, or even told. 
The officers did not tell him a warrant for his arrest had been issued; 
nor did they show him a search warrant or inform him that a search 

warrant had been issued for the search of his car. 

Based on those facts and those facts alone, if there is nothing 
more, it is perfectly obvious, it seems to me, that these items of 
evidence should be suppressed at any subsequent trial. 

THE COURT: Mr. Collins, is that a statement of fact that 
you can agree with? 

MR. COLLINS: No, Your Honor; we disagree with that. 

THE COURT: Then you had better put a witness on. 

* * * * * 
ROBERT HUGH McLINDON 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
* * * * * 
BY MR. HUBBART: 

Q. Mr. McLindon, would you please state your full name for 
the record. A. Robert Hugh McLindon. 

Q. And, Mr. McLindon, I call your attention to October the 
10th, 1962, at approximately seven-thirty p.m. Could you tell His 
Honor what happened at that time ? A. On the evening of October the 
10th I had a 1957 Oldsmobile four-door sedan in my possession, which 
I had purchased in the State of Florida. I was here in Washington on 
my way to Pennsylvania, and I decided to see if I could sell this car 
in Washington. 

I was coming down on, I believe, 10th Street and New York, 
and I noticed this Discount Gene's Auto, the lot there at 10th and K, 

I believe, or in that general vicinity. I pulled into the lot, and it was 


in the vicinity of seven-thirty in the evening, or something around 
there. And I went in, pulled the car onto the lot, to go in the building; 
and the fellow asked me what he could do for me. 

I said, ‘Well, I want to talk to you about selling my car." He 
went outside, looked at the car, came back in, went to another room 
where there was another salesman. Later I found that this man was 

the owner of the lot. And they held a brief conversation inside. 
And the owner came out and he came out and looked at the car, went 
back inside, told the salesman to drive it around the block, while he 
went to this office of his and closed the door. : 

In a matter of two or three minutes, two uniformed officers 
came in, in one of these trucks that they have, and he says, "Is this 
man ?"' 

He says, ''That's him.” 

And there I was emptying my pockets by the order of these 
two policemen, and being against the wall and being searched. 

Then the one officer stayed inside there, and the other one 
went outside to the car, and he started going through the car. 

And I said, "Have you got a warrant to go through this car, 
like you are doing ?" 

And he says, "We'll worry about that." 

THE COURT: Were these uniformed officers ? 

THE WITNESS: The two uniformed officers were there 
immediately. After the one officer was outside, the uniformed officer 
was there, inside the car, tearing it apart and what have you, the 
detectives drove up, plainclothesmen. And they came inside, and the 
policeman that was in the car stopped then and came inside. 

Then the plainclothesmen and two other officers that were 


in uniform went out to the car and started searching it. And at that 


time I was still not placed under arrest. No warrant was showed to me 


whatsoever, as to show cause why they would be doing this to me. I 
brought it to their attention, and I was told, "We'll take care of things." 


These are quotes. 


I was then taken to, I guess it is the No. 1 Precinct here in 


Washington, and I was held there for questioning until around 11:30 
or quarter of 12 that evening. Then they put me back in the cell and 
the next morning started all over again. 

THE COURT: I don't think we need to into that. 

MR. HUBBART: No. 

THE WITNESS: I am not sure of the time. 

THE COURT: Mr. McLindon, that goes to another phase which 
is not being raised here today -- if it can be raised at all. 

BY MR. HUBBART: 

Q. Mr.’ McLindon, when the uniformed officers came in to the 
car lot, where were you? A. I was inside the building, sitting in a 
chair, near the door. 

Q. Did they order you to stand up? A. Yes, they did. 

Q. And what if anything happened after they did that ? 
A. They told me to stand up and put my hands out where they could 
see them, up against the wall there. 

Q. Did he tell you to stand up against the wall? A. Yes, he did. 

Q. Did he search you? A. Yes. 

Q. Did he keep anything that he found? A. Ihada title for 
a 1951 Oldsmobile that I had purchased while in Florida, as a more or 
less favor to a friend who needed some money. 

THE COURT: You said you had -- 

THE WITNESS: A title for a 1951 Oldsmobile, sedan, 98, that 
I purchased in Florida for $25 from this fellow that I had met there. 
And it was his automobile. There is nothing illegal in connection with 
it. And right away they started, ''You were going to use this title to 
sell this other car.” 

THE COURT: What was the last? 


THE WITNESS: They started to tell me that I was going to use 
this title for a 1951 Oldsmobile to sell this 1957 Oldsmobile. 
BY MR, HUBBART: 
Q. Did you do that? Did you show the title for a 1951 
Oldsmobile to -- A. I presented no title to no one, until it was taken 


from my possession; and that is when it was presented to everyone 


there -- taken out of my pocket and opened up. 

MR. HUBBART: No further questions. 

THE COURT: Did you have in your pocket the title to the 1957? 

THE WITNESS: No, sir. 

THE COURT: You only had one title paper, and that was for the 
1951 Oldsmobile ? 

THE WITNESS: Yes, sir. 

THE COURT: And the car you had in the sales lot was a 1957 
Oldsmobile ? 

THE WITNESS: Yes, it was, sir. 

THE COURT: Bearing Florida tags? 

THE WITNESS: Yes, sir. 

CROSS EXAMINATION 
BY MR, COLLINS: 

Q. Are you the same Robert Hugh McLindon who was 
convicted of interstate transportation of stolen motor vehicle in 
Springfield, Illinois, April 2d, 1960? A. I refuse to answer that 
question on grounds it may incriminate me. 

THE COURT: You will answer the question, Mr. McLindon, 
having taken the witness stand. 

THE WITNESS: Yes. 

BY MR. COLLINS: 

Q. Are you the same Robert Hugh McLindon who was convicted 
in Terre Haute, Indiana, May 13th, 1960 for transportation of stolen 
vehicle in interstate commerce? A. That is the same charge. 
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Q. The same charge; but you were convicted in two different 


states, is that it? A. No. Your records must be wrong. I was 


convicted one time, Peoria, Illinois. 

Q. Were you convicted in Orlando, Florida, December 1961 
for auto theft? A. No, I was not convicted in Orlando, Florida for 
auto theft. 

THE COURT: Were you convicted in Orlando, Florida for 
anything ? 

THE WITNESS: Yes, sir. 

THE COURT: For what? 

THE WITNESS: Unauthorized use of an automobile. 

THE COURT: Unauthorized use of an automobile ? 

THE WITNESS: Yes, sir. 

* * 
BY MR. COLLINS: 

Q. Now on October 10th, where were you staying in the 
District of Columbia? A. The Ebbitt Hotel. 

Q. Where had you come from? A. From North Carolina, 
from Florida. 

* * 2 * * 

Q. What kind of a car were you driving on October 10th? 
A. A 1957 Oldsmobile. 

Q. Where did you get that? A. I purchased the car in 
Orlando, Florida from McNamara Pontiac. 

Q. Did you get a title to the car? A. The title to the car was 
in process in Florida, and I have not received the title for that car 
as yet. 

THE COURT: You have not received it as yet ? 

THE WITNESS: No, sir. 

THE COURT: When did you buy the car? 

THE WITNESS: It was on or about, well, near the end of 
September, the last of September. 


BY MR, COLLINS: 

Q. When you went to Discount Gene's, what were you going to 
do with that car? A. What was I going to do with it? 

Q. Yes. A. I went in and asked him what my car was worth, 
and he asked me what would I think would be a fair price. Now I have 
sold some cars. I know the wholesale value of an automobile, generally 
speaking. 


Q. You have sold cars in the past, haven't you? A. Yes, I have. 


Q. And isn't it a fact you have been a used car salesman -~ 
haven't you? A. Yes. And I asked him as to what his appraisal of the 
car was and what he would buy the car for. And he said, 
"What would you be satisfied with?" And I gave him a figure between 
$350 and $400. 

Q. You were going to sell the car; you weren't going to trade 
it in? Is that right. A. That is right. 

Q. And did he ask you for any title or any indicia of ownership? 
A. No, he did not. 

Q. He was going to buy the car without seeing any title ? 
A. He didn't make no commitment. He said, 'T will have to look at 
the car." 

Q. Did he look at the car? A. And he looked at the car, and 
then he camebackin. And that is when he approached this gentleman 
I later found out to be the owner of the establishment. And that is 
when this phone call was made, I imagine, to call the police in. That 
is the only way I can figure they came there. 

Q. By the way, your car, the 1957 Oldsmobile, didn't have 
a serial number on it, did it? A. That I cannot say yes or no to. After 
that happened, I don't know what they did. 

Q. When you brought it in to the Discount Gene's lot, you 
knew that the car didn't have any serial number on the door post, 
didn't you? A. No, I did not. : 
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Q. You didn't know that? A. No, I did not. 

THE COURT: How long have you been a salesman of 
automobiles ? 

THE WITNESS: I have sold cars for several years. But as 
far as the plate, I never paid any attention. 

BY MR. COLLINS: 

Q. In other words, you didn't pay any attention to the plate ? 
A. You are talking about the serial plate for the car itself? 

Q. The serial number on the car. You have sold used cars; 
right? A. Yes, I have. 

Q. And do you know that used cars have serial numbers on 
them? A. Yes, I do. 

Q. They have a public serial number and a hidden serial 
number; is that right? A. They have several of them. 

Q. And isn't one of those serial numbers the public serial 
number located on the door post? A. Itis located on the door post, 
and it is located on different places on different cars. 

Q. But the fact is that your car didn't have one on the door 
post, did it? A. I paid that no immediate attention at all, because the 
car had been repainted, it had a complete repaint job, and I had no 
worry about the car. I bought it from a reputable dealer, and I know 
he is not selling me something that is illegal. 

THE COURT: Was there a public serial number on the door 
post ? 

THE WITNESS: That I don't know, sir. I don't remember 
seeing one, and I don't know if it was off or not. 

BY MR. COLLINS: 


Q. But you wouldn't deny that there wasn't one, would you? 


A. I wouldn't deny that there was one, either. 

Q. Now when you went in to Discount Gene, isn't it a fact that 
you showed him this retail installment contract purporting to be for 
that 1957 Oldsmobile? A. I did not show that man anything. 
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Q. You didn't show him anything? A. Nothing. 

Q. You didn't show him a title made out to the name of 
Talmadge Hall, Apopka, Florida? A. I did not. 

Q. For a 1951 Oldsmobile ? A. Those things were taken from 
my personal possession on the search, 

Q. What did you show Discount Gene to indicate to him that 
you owned this car? A. I showed him nothing. That is why I contend 
he had no right to call the police to arrest me, because I hadn't done 
anything there, or in the city of Washington, to warrant being arrested. 

Q. You have been in the used car business, you say. Did you 
buy cars from people without titles or without any evidence of 
ownership? A. When I am sitting down to buy the car. But when I 
am talking to an individual, when you are talking to the salesman, and 
you are talking about buying the car; when you finally | decide you are 
going to buy it, then you want some proof of ownership, sure. 

This man had not committed himself. He had not come out 
and said, 'Do you have title or ownership of the car ‘ 2" He went outside 
and looked at the car, and came back and went to the eee and 
that was it. ; 

THE COURT: Suppose he had said, "Yes, I will pay you" four 
or five hundred dollars, or $350, whatever price you put on the car, 
having looked it over, what title paper would you have had then to turn 
over to him? 

THE WITNESS: I would have got in contact with the people I 
purchased the car from, the McNamara Pontiac in Orlando, Florida. 
And the State, in Tallahassee, could have sent them a wire in 
verification of ownership, and the transaction could have taken place. 

BY MR. COLLINS: 
Q. Why didn't you do this before you went there ? A. This 


was a -- I hadn't planned to sell the car. I just wanted to see if it 
was worth what I figured. | 
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Q. Oh, you weren't really going to sell it? A. Yes, I would 
have sold it, if I got the right price for it. 

Q. If he had said he would buy it, you would have sold it to 
him; right? A. Not right then and there, I couldn't, because I didn't 
have the ownership for it at that time. The only way I could have sold 
it to him then was by sending a wire to Tallahassee, to get the 
registration certificate sent here, or verification of ownership. 

Q. By the way, what were you doing with this title for a 

1951 Oldsmobile? What did you have that for ? A. I bought 
this car in Orlando, Florida -- Apopka, to be exact -- from Talmadge 
Hall. I paid him $25 for the car. And the car is still in Florida, in 
Apopka. 

Q. How come the title is still in his name? A. I bought the 
car down there, with no intention of keeping the car. I didn't want the 
car at all, I just did him a personal favor. The man was in need of 
money, and I bought the car from him to feed his children. I had in 
mind that he would be back in a week or two with money to buy the 
car back. I figures it was just a case of he didn't want to ask for 
$20 or $25 in cash to borrow; so he decided to put up his car. 

THE COURT: When did you buy the car from Talmadge Hall? 

THE WITNESS: That would be in September, also. 

BY MR. COLLINS: 

Q. September of this year? A. Yes, Sir. 

Q. By the way, when you bought this 1947 Oldsmobile, you 
traded in a '58 Volkswagon on it, didn't you? A. Yes, I did. 


Q. In Florida? A. Yes. 
* * 
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MR. COLLINS: All right, Your Honor. 

I would like to get these two documents marked as exhibits in 
this case -- the motor vehicle certificate as Government Exhibit No. 1 
and the retail installment contract as Government Exhibit No. 2 -- 
for identification. : 


(The motor vehicle certificate and 
the retail installment contract 
were marked for identification 
as Government Exhibits 1 and 2, 
respectively.) 


BY MR. COLLINS: | 
Q. When Discount Gene left you and made a phone call, where 


did you remain, where did you stay ? A. I stayed inside the building. 

Q. And your testimony is that two uniformed police officers 
came by? A. Yes. , 

Q. Now isn't it a fact that when they came by; they merely 
stood in the room? They didn't do anything, did eae A. No; no, 
that is not a fact. 

Q. What did they do? A. They came inside that room, and 
he said, That's him there." 

Q. And what did they do then? A. The man told me to stand 
up, and I did; and I put my hands on the desk. 

Q. Who told you to stand up? A. The officer. 

Q. What is the officer's name ? A. I don't know. I probably 
wouldn't know him if I seen him here. 

Q. And after that, what happened? A. He told me to put my 
hands up, and I put them up against the wall there, right where I was 
standing. And he proceeded to search me, emptied my pockets. He 
told me to take my wallet out of my pocket, which I did. And the 
rest of the things I left in my pockets. The other things he pulled out. 

Q. Did he take your wallet? A. Yes, he did. 

Q. But you are not asking for your wallet back, are you? 

A. Lam not worried about my wallet. A wallet is a minor thing. 
You can go out and buy one any day in the week. 
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Q. But yet you want your sun glasses back, and you want your 
other things back. A. Certainly. 

Q. But you don't want your wallet back? A. It is in my 
possession. 

Q. Oh, you got it back? A. Yes, I did. 

Q. You said two plainclothesmen came by later; is that right ? 
A. Yes. 

Q. And what did they do when they got there ? A. They went 
through the same procedure he did. 

Q. They did? Isn't it a fact that they talked to you about this 
transaction? A. They did; but all their accusations were against me. 

Q. Accusations? A. Yes. 

Q. And did you deny any of these accusations? A. I didn't 

say a word. I just kept my mouth shut. 

Q. And at that time did they ask you to show them the bill of 
sale and the title? A. No, he didn't ask me to show him a bill of sale. 
He said, "Here itis, here. This is it." 

Q. Did you explain it to them, how you happened to have a 1951 
title, and a conditional sale contract for a 1957 Oldsmobile? A. He 
asked me and I told him. 

Q. What did you tell him? A. I told him that the 1951 
Oldsmobile I purchased in Florida. 

Q. Did you tell them why you were presenting that to 
Discount Gene? A. I did not present that to Discount Gene. 

Q. Oh, you didn't present that. A. They presented that to 
Discount Gene themselves, not I. 

Q. And then isn't it a fact that you told the officers, in 


response to their question, that they could look in your car? A. No, 
I did not. 
Q. That is not a fact? A. Yes, it is not a fact. 
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Q. And isn't it a fact that when they looked in your car they 
found other bills of sale for other cars in there? A. Yes, they did. 

Q. And didn't they also find Ohio license plates in the trunk? 
A. Yes, from what they tell me. 

Q. What were you doing with Ohio License plates in your trunk ? 
A. I don't think that has anything to do with the case. 

MR. HUBBART: I object to that question, Your fae 

BY MR. COLLINS: | 

Q. Well, I don't think you should ask questions; I think you 
should answer them. 

MR. HUBBART: I object to that question, Your Honor. 

THE COURT: Go ahead and answer the question, Mr. McLindon. 

THE WITNESS: There was a set of tags in there. A friend of 
mine had his car repossessed; and it was in the early part of 


September, August or September; and I went with him to pick up sone 


of the tools and what have you out of his car. Sone of the tools that 
he had, he left in the car for a length of time, that is, before he took 
them out; and others he took out immediately because he needed them 

right away. The license plates were left in the car. 

And when we went down to the GMAC, in Columbus, Ohio -- 
his car was registered Ohio -- he and I were there together, and I 
signed this statement for some parts -- not parts, but property that 
belonged to him. And in this property were these license plates. 

BY MR. COLLINS: 

Q. When was it you did all of this with him ? A. The early or 
last part of August, and the first of September. 

Q. When did you get this 1957 Oldsmobile ? A. These license 
plates were not on this 1957 Oldsmobile. 

Q. You are not answering my question. When did you buy this 
Oldsmobile? A. In the last part of September. 

Q. Then you had already transacted this business with your 
friend, had you not? A. Oh yes. 
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Q. What did you need the Ohio tags for, -- A. I didn't need them. 
Q. -- with the Florida Oldsmobile? A. I didn't need them. 

29 Q. What did you have them for? A. When I left Ohio and 
went to Florida, these plates were in the car; and I just didn't throw 
them away. 

Q. What kind of a car did you have when you left Ohio? 
MR. HUBBART: Your Honor, I object to all this. This is 
perfectly irrelevant. 
THE COURT: Answer the question. 
THE WITNESS: A 1962 Triumph 
BY MR. COLLINS: 
Q. And where did you get that? A. From Pittsburgh. 
Q. From Pittsburgh. What did you do with the 1962 Triumph? 
MR. HUBBART: Your Honor, I object again. This is irrelevant. 
MR. COLLINS: He has gone into this, Your Honor, and I think 
I have a right to probe into it. 
THE COURT: Answer the question. 
THE WITNESS: Pardon me? 
THE COURT: Answer the question. 
BY MR. COLLINS: 
Q. What did you do with the 1962 Triumph that you got in Ohio? 
A. I drove it to Washington, D.C. 

30 Q. And what did you do here? A. I came to Washington. I 
have been to Washington several times. 

Q. What did you do with the 1962 Triumph here? A. The 
Triumph, traded it in here in town. 

Q. For what? A. Another automobile. 

Q. What kind of another automobile? A. I believe it was a 
Volkswagon. 

Q. A 1958 Volkswagon? A. I believe so. 

Q. And that is the car you traded in for the 1957 Olds in 
Florida, isn't it? A. Yes. 
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THE COURT: Did you put the Ohio tags in the 1962 car that 
you got in Pittsburgh -- put them in the back somewhere ? 

THE WITNESS: Yes, we did, sir. 

THE COURT: And then when you sold the 1962 car in Washington 
and you bought the Volkswagon, you took the Ohio tags out and put 
them in the Volkswagon? Is that correct? 

THE WITNESS: Yes, I took everything that was in there, along 
with a couple of pairs of shoes that belonged to Mr. Hammerwitz, the 

gentleman the tags were registered to, and some other property 
that was there, that he had left in the car because he had no place to 
keep them at the time; and I just moved them from one car to the other. 

THE COURT: And then when you got down to Florida, you took 
the Volkswagon and traded it in on the 1957 Olds, and you then put it 
in the Olds, I guess? 

THE WITNESS: That is right, sir. 

BY MR. COLLINS: 


Q. So you continually had these Ohio tags in your possession ? 
Right? A. Yes, sir. 
Q. Did you have any purpose for that? A. They belonged to 


this man. I just wanted to -- 
THE COURT: I think we have gone far enough. 
MR. COLLINS: All right, Your Honor. 
BY MR. COLLINS: 

Q. Now all of these items that I have just described to you or 
we have just discussed were found in your car at Discount Gene's, 
weren't they? A. Yes, sir. 

Q. And isn't it a fact that you gave the officers the keys to 
your car? A. I did not give them the keys to my car, 

Q. You didn't? A. No, I did not. 

I told them, I asked them, I said, "Do you know what you are 
doing?" 

And he said, "We'll take care of things. Don't you worry about 
nothing. You just sit there." 

And that's a quote. 
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MR. COLLINS: That is all I have, Your Honor. 
MR. HUBBART: Just one question, Your Honor. 
REDIRECT EXAMINATION 
BY MR. HUBBART: 

Q. Mr. McLindon, I show you what has been marked as 
Government Exhibit No. 1 and Government Exhibit No. 2. Will you 
state whether or not those two documents were taken from your 
possession by officers of the Metropolitan Police Department. 

A. This motor vehicle certificate of title of the State of Florida was 
taken from my personal possession. This retail installment contract 
here was taken from the car, from inside the car. 

Q. Did you hand what has been marked as Government Exhibit 
No. 1 to the officers voluntarily? A. No, I don't consider it voluntary. 
The man told me to empty my pockets. And I stuck my hand in my 
pocket and I pulled out something out of it that is there, and he grabbed 

it. I don't think that is voluntary. 

MR. HUBBART: No further questions. 

MR. COLLINS: Of course, what he thinks, Your Honor. 

THE COURT: What is Government Exhibit No. 2? 

MR. HUBBART: The conditional sales contract. 

THE COURT: Was it in your pocket, also? 

THE WITNESS: No, sir; it was inside the automobile. 

THE COURT: Very well. 

* * * * 
THOMAS J. HORRIGAN 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, COLLINS: 


Q. Detective Horrigan, would you give us your full name and 


assignment, please. A. Detective Thomas J. Horrigan, assigned to 
the Auto Squad, Metropolitan Police Department. 

Q. And how long have you been on the Auto Squad? A. A year 
last June. 
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Q. And how long have you been on the police sit ? 
A. Fourteen years. ; 

Q. Directing your attention to October 10th of this year, at 
approximately seven-fifteen or seven-thirty, did you receive a call 
from someone at Discount Gene's? A. Yes, sir. | 

Q. And would you tell us what that call was about? 

* * * * * 

THE WITNESS: I received a telephone call from Gene's to the 
effect that there was a man on the lot with a 1957 white Oldsmobile and 
he was trying to sell it, and he didn't like the way he was going about 
it; that he thought there was something wrong with the = 

BY MR, COLLINS: 

Q. And did he say anything else to you at that time ? A. No, sir. 

Q. And did you have occasion to go over to Discount Gene's ? 
A. Yes, sir. We immediately responded. 


Q. Did any other officers go over there? A. ves, sir. 


Q. Uniformed officers? A. Yes, sir. 

Q. And what did they do, if you know? A. I don't know. 

THE COURT: Who got there first? 

THE WITNESS: They did, sir. We were in the Auto Squad 
office when I got the call. They responded, and we had to go down to 
the basement of police headquarters; and they responded ahead of us. 

THE COURT: They were on the street at the time ? 

THE WITNESS: Yes, sir. ! 

THE COURT: A cruiser, scout car? 

THE WITNESS: A scout car, yes. 

BY MR. COLLINS: 

Q. When you arrived there, what was the relative position of 
the uniformed officers and the defendant? Where were they in relation 
to each other? A. The defendant was sitting in the office of the used 
car lot, and the two officers were standing out on the lot itself, 
waiting for us. : 
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Q. And did the officers have any items that they gave to you? 
A. No, sir. But they said there was a pill of sale and a title in the 
office on the desk that they had. 

Q. And when you arrived there, what did you do? Who went 
with you, by the way? A. Detective Guggenheim. 

Q. Is he also of the Auto Squad? A. Yes, sir. 

Q. And what happened when you got there ? A. We both went 
in the office, and Detective Guggenheim looked at the title. And at 
that time it was called to his attention that the title was for a 1951 
Oldsmobile, not a '57, as the car was on the lot. 

Q. Did you talk to Gene when you got there ? A, Yes. 
Guggenheim did, in my presence. 

Q. And what was that about? What did he say? A. Mr. 
Roginski (?) said that this man had come into the lot and attempted to 
sell this '57 Oldsmobile, and that he had produced this title and this 
bill of sale as being for the car; and that the title was for a '51 
Oldsmobile; and that the serial number plate on the car itself, the public 


serial plate, was missing. 


I then walked outside to the car and opened the door; and there 


was no public serial plate where it should be. 
* * * ™ * 
Q. From your experience on the Auto Squad, is it common for 
a car not to have a serial number on it? A. No, sir; it is 
not common. 
* * * ¥ * 
Q. And did Gene Batista (?) say that this defendant had 
presented these items, these documents, to him? A. Yes, sir. 
* * * * * 
Q. Officer Horrigan, I believe you left off at the point where 
you had examined these documents ? A. Yes, sir. 
Q. And what did you do after you examined the documents ? 
A. Lexamined the car. I had examined the car, and there was no 
public serial plate. So there was no way we could determine -- 


21 


Well, from the face of this, this couldn'd possibly be the title 
to this Oldsmobile. But since this is typewritten, there is always the 
chance of a misprint. On the face of it, it would be possible. 

So we talked to the man. I asked him how he submitted this 
as the title to the '57 Oldsmobile. And he said he just never looked 
at it, and it was his understanding that this was the title for it. 

Q. Did he ever show you a title for a '57 Oldsmobile 7 
A. No, sir, he never did. | 

Q. And did he indicate whether or not he eeesieed these to the 
Discount Gene's? A. Yes, sir; he admitted that to me. 

Q. What did he say? A. He admitted that he had presented 

the title and the sales contract to Discount Gene's for this 
automobile, for this Oldsmobile, and purported that these were valid 
documents for this car. | 

* * * 

Q. Well, that is all right, then. 

Did you then have any discussion with him about whether you 
could go into his car? A. Yes, sir. 

Q. What was that about? A. I asked him ifI could look through 
his car, and he said yes. And I asked him for the keys, and he said 
they were in the ignition. So one of the salesmen and myself went out 
there, and we opened up the car, and there were some sales contracts, 
and I found three sets of Ohio license plates, and numerous pawn tickets, 
and other duplicate sales contracts similar to this. 

This one here, according to the serial number, is the same 

serial number as listed on the '51 Oldsmobile title. 

Now, in the trunk of the car I also obtained a sales contract 
with a different serial number on it, which finally turned out to be the 
true serial number of this Oldsmobile. 

Q. In other words, the serial number on this pill of sale is 
not the correct serial number? A. No, sir. The serial number on 
this bill of sale is the serial number to the ‘51 Oldsmobile. 
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Q. And this bill of sale purports to be for a 57 Oldsmobile, 
does it not? A. Yes, sir. 
MR. COLLINS: That is all. 
CROSS EXAMINATION 
BY MR. HUBBART: 
* * * * * 
Q. I believe you have testified that when you arrived at the 
lot, that Mr. McLindon was seated. Is that correct? A. Yes,sir. 
Q. Where were the uniformed officers? A. When we arrived 
at the lot, the two uniformed officers were outside on the apron 
waiting for us. 


* * * 


Washington, D.C. 
Friday 
December 7, 1962 


* * * * 
OWEN C. THOMPSON 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COLLINS: 
Q. Officer Thompson, would you give His Honor your full 
name and assignment, please. A. Private Owen C. Thompson, 


attached to the First Precinct, assigned to scout car 12. 


Q. And were you so assigned on October 10th of this year ? 


A. Yes, I was. 

Q. On that date, in the evening hours, did you receive a radio 
run to go to Discount Gene's auto sales at 10th and New York Avenue? 
A. Yes, sir. 

Q. What time was that that you received this run ? A. That 
was at 7:28 p.m. 

Q. And what was the run for? A. We received a run, over 
the radio, to investigate a man who may possibly be selling a stolen 
automobile. 
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@. Who was with you on that run? A. Private W.C. Hunt, 
my partner. | 
Q. Also of No. 1 Precinct? A. Of No. 1 Precinct. 
Q. And did there come a time when you aerived | at Discount 
Gene's? A. That is correct. 
Q. And what time did you arrive there, if you recall? 
A. I would say approximately two or three minutes later. 
Q. Around seven-thirty? A. Around seven-thirty. 
Q. When you arrived there, would you tell His Honor what 
you did. A. We first went to the entrance of Discount Gene’ s, where 
we were met by a salesman. I recognized the subject to be a salesman, 
because I had walked this beat for about a year. He identified himself 
as a salesman for Discount Gene's. 
Q. Was that a Mr. Ginsburg, if you know? A. Yes, sir, it was. 
Q. Did you have a conversation with him? A. Yes, sir, I did. 
Q. And what did he say? A. Mr. Ginsburg showed me two 
papers. At this time Mr. Ginsburg stated that these papers, 


one which was a certificate of title for an automobile, and the other 


was a bill of sale. 

Q. I show you Government Exhibits 1 and 2. Can you identify 
those? A. Yes, sir. | 

Q. What are they? A. These are the papers. 3 

THE COURT: What is Government's 1, now ? : 

MR, COLLINS: Government's 1 -~ Iam sorry, Your Honor -~ 
is the title. 

THE COURT: In other words, he is talking now about 
Government's Exhibit 1. I know what it is bere. . 

BY MR, COLLINS: 

Q. This is the title to the motor vehicle ? Is that correct ? 

A. That is correct. 
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Q. And what conversation did you have with Mr. Ginsburg 
about that? A. Mr. Ginsburg stated that after he had looked at these 
papers that he received from the defendant, after studying them, he 
stated that the name on the certificate of title was different from the 
name on the bill of sale. 

Q. Was it the name that was different, or what was different ? 
A. The name; also the year of the car. 

Q. Did you notice anything unusual about the papers yourself? 
A. Yes, sir, I did. 

Q. What did you notice? A. After studying the papers, the 
certificate of title, the year of the automobile was a 1951 automobile. 
On the bill of sale it was a 1957 automobile. 

Q. Did you notice anything unusual about the serial number ys 
A. The serial number also was identical on both pieces of paper, but 
the year of the car was different. 

* * * * * 

Q. On the conditional bill of sale, the serial number that 
appeared on that, did that match the serial number on the 1951 title ? 
A. That is correct. 

Q. What did you do then, after you talked to Ginsburg ? 

A. I talked to the defendant. I went over where the defendant 
was sitting in the chair, in Mr. Ginsburg's office, and asked the 
defendant if he had any other identification that he could show me. 

Q. And what did he say? A. At this time he pulled from his 
pants pocket a wallet and produced what appeared at first to be a 
driver's license. After studying the paper he presented to me, it 
turned out to be an application for a driver's license. 

Q. And what State was thatin? A. From the State of Florida. 

Q. By the way, who did you get those papers from, Government's 
Exhibits 1 and 2? A. I received both of these papers from Mr. 
Ginsburg, the car salesman. 


Q. Did you have occasion to look at the car yourself? 
A. Yes, sir, I did. 
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Q. Did you notice anything unusual about the car? A. Yes, I 
did. The car door, the driver's side of the car, the door was open upon 
arrival; and with these two papers I looked for the serial number, 
where normally a serial number should be on an automobile. And I 


found none. 
Q. And where was that that you looked? A. js left door 


post. 

Q. Did you have any further conversation with the defendant 
inside the premises after that, or before that? A. Yes, I did. 

Q. When was that? A. That was before I locked at the 
automobile. : 

Q. And what was the nature of that conversation? A. I asked 
the defendant -- I pointed to the automobile outside -- if that was his 
automobile. He stated it was, that he had purchased it a few days 
prior, and he had come north and run into some difficulty where he 
needed some money, and he had to sell the automobile. | 

Q. Did you ever search him? A. No, sir, I did not. 

Q. Did you ever order him to stand up against . wall? 

A. No, sir. 

Q. Or throw his hands up on the wall? A. No, sir. 

Q. Did you arrest him? A. No, sir, I did not. 

Q. And did there come a time when Detective Guggenheim 
and Horrigan of the Auto Squad arrived? A. Yes, sir. 

* * * * : 
CROSS EXAMINATION 
BY MR. HUBBART: 

Q. Officer, to your knowledge did anyone on the car lot ever 
search the person of Mr. McLindon? A. Not to my knowledge. 

Q. You testified that you went outside and looked at the 
automobile, the 1957 Oldsmobile, and found no serial number. 

Did you receive permission from Mr. McLindon to look at the 
car before you went out and looked at the automobile 2: A. No, sir. 
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Q. Did you open the door to look at the serial number ? 
A. No, sir. 

Q. How did you observe the lack of a serial number on the 
post ofthe door? A. The door was open, sir. 

Q. The front door? A. The driver's door, yes, Sir, was open. 

Q. It was already open? A. Yes, sir. 

* * * * * 

THE COURT: Counsel, where is the probable cause of this 
arrest? 

(Counsel having been heard:) 

THE COURT: It is a rather close question, I think. However, 
I don't think you are going to have probable cause. I am going to grant 
the motion. 


MR, COLLINS: Very well, Your Honor. 
* * * * 


[ Filed December 7, 1962] 


ORDER 

On this 7th day of December, 1962, came the attorney of the 
United States; the defendant in proper person and by his attorney 
Phillip Hubbart, Esquire; whereupon the motion of the defendant for 
the suppression of evidence coming on to be heard, after hearing 
testimony and arguments by counsel, is by the Court granted. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


WILLIAM B. JONES 
Presiding Judge 
Criminal Court # 4 


* ke 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
ON VOR DIRE 


Washington, D.C. 
Wednesday, 
January 9, 1963 


Before the HONORABLE GEORGE L. HART, JR., US. 

District Judge, at 11:30 a.m | 
* * * * * 

MR. HUBBART: Now, Your Honor, with Mr. McLindon's 

permission as adviser, I would request that a hearing be 
immediately held outside the presence of the jury when the first 
witness is sworn and the same procedure be done as to each witness. 
I'd like to find out how the Government got this witness. 

MR, COLLINS: Well, Your Honor, I might say this: I don't 
quite understand Mr. Hubbart's theory. It is true that Judge Jones 
did suppress certain evidence that was seized from another car not 
involved in this case which Mr. McLindon was attempting to sell to 
Discount Gene's Auto Company here in the District. We don't intend 
to offer anything that was seized in that car and in fact we don't even 
intend to offer any evidence as to that car. The only evidence we 
are intending to offer is as to a 1962 Triumph which was stolen from 
a town near Pittsburgh and which this defendant took to Ohio and then 
brought here to Discount Motors on 14th Street and sold to that company. 
We don't intend to offer any evidence as to anything that was suppressed. 

MR. HUBBART: However, there are a number of bills of sale, 
license plates, and so on, found in the car. He is not -- 

MR. COLLINS: I don't intend to introduce -- ! 

MR. HUBBART: He doesn't intend to introduce them but this 
information is our information and we may be wrong, supplied enough 

information for them to find out that a Triumph had been 
stolen by this man, been taken across state lines, led them to the owner, 
and led them to other people who I believe observed him driving a car 
in another state. | 
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Now, it is our position that had there been no seizure, tnere 
would be no case here today and that the witnesses that were found 
as a result of the search of the car which was being brought by the 
defendant to Discount Gene's, this entire case should be suppressed. 

* * * * * 
[Filed June 3, 1963] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Thursday, January 10, 1963 


* * * * * 

THE COURT: Now, Mr. Hubbart, I would like to get clear this 
point you have raised about witnesses and evidence being the fruit 
of the evil three, so to speak. 

What is your point on that ? 

MR. HUBBART: My position is this, Your Honor: The defendant 
arrived in Washington, D. C., several months ago with an automobile 
which he desired to sell. He went to a car lot in town to sell it. 

THE COURT: Which automobile was this? 

MR. HUBBART: This was not the Triumph automobile. It was 
an Oldsmobile, I believe. 

THE COURT: Not the one charged in this case? 

MR. HUBBART: Not the one charged in this case, but he nad a 
lot of information, that is, bills of sale, and I believe license plates, 
etc., pertaining to the Triumph automobile, the Triumph that was in- 
volved in this case. That information was contained within his auto- 
mobile, the Oldsmobile. 

Now, Judge Jones heard a motion to suppress the evidence which 
was seized from that particular automobile, the Oldsmobile, and Judge 
Jones ruled that that evidence had been illegally seized. 

Now, it is our argument that since the information which the 
police officer received from the Oldsmobile pertaining to the Triumph, 
that this information led them to the Triumph automobile which in turn 


led them to the owner of the Triumph, which led them, furthermore, 
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to two witnesses who observed Mr. McLindon driving the Triumph in 
Ohio and finally led them to the individual who siaetan a the Triumph 
from the defendant in Washington, D. C. 

In short, the whole case that is being placed against the defendant 
in this particular trial is based upon evidence which has already been 
ruled upon by this Court to be illegally seized. | 

Now, of course, the law on the subject -- lam prepared to discuss 
the law. 

If that is the true fact, I am willing to take the Sosition -- I think 
it is the law, that if that is true, then this evidence must be suppressed 
under the authority of Silverthorne against the United States, Supreme 
Court case decided 1920. : 

* * * * * 

THE COURT: I would like to know more of the facts of the case. 
It is your belief that all of the witnesses and all of the evidence to be 
offered inthis case were the result of the illegal seizure of the Olds- 
mobile? 3 

MR. HUBBART: That is correct, Your Honor. 

THE COURT: Now, what does the Government have to say about 
that? 

MR. COLLINS: Well, Your Honor, our position is that the car 
involved in this case was reported stolen by the owner in Monroeville, 
Pennsylvania, back in July of 1962, two months i to the arrest of 
the defendant on the 1957 Oldsmobile. | 

There was a report made to the police and the National Auto 

Theft Bureau had circulated, at least throughout the East Coast, 

a listing of this car as a stolen car. 

Now, it is true what Mr. Hubbart says, that when they arrested 
the defendant on October 10 at Discount Gene's on the 1957 Oldsmobile 
car, there were found in the car certain titles and Ohio license plates. 


Now, from one of the Ohio license plates they did trace the def- 


endant back to the Triumph and they did uncover two Government wit- 


30 


nesses, Mr. Hamovitz and Mr. Henderson, who had stored this Triumph 
in Columbus, Ohio. 

However, we take the positon that since the car was already 
reported as a stolen car and that since there have been no rulings of 
the Court of Appeals excluding physical -- or actual testimony, rather, 
by witnesses, who would be subject to cross-examination at the trial -- 
the only possible suggestion of such a ruling was by Judge Wright in 
the concurring opinion in the Killough case, but the majority did not 
reach that question -- 


We take the position that even though Judge Jones suppressed 


the use of these bills of sale, titles and license plates on October 10, 
that the fact that they uncovered the witnesses, two of the witnesses, 
from some of that evidence, the evidence is still admissible under 
the prevailing law of the Circuit Court. 

MR. HUBBART: Well, Your Honor, I think from the statement 

of the United States Attorney assigned to prosecute this case, that 
the two eye witnesses who observed Mr. McLindon driving this auto- 
mobile in Ohio'were directly reached by his own admission, by infor- 
mation which they seized, information which they learned from the 
automobile, the Oldsmobile automobile, that was involved in the motion 
to suppress in front of Judge Jones and I would move to suppress the 
testimony of those two witnesses. 

I am perfectly prepared to discuss the law, but I think we have 
established the facts that at least those two witnesses clearly, by the 
United States Attorney's own admission, were reached as a result of 
evidence illegally seized from the defendant. 

I move to suppress the testimony of those two witnesses. 

Now, I think, furthermore, that the owner of the automobile, his 
testimony, should furthermore be suppressed on the grounds that the 
information, although there was an alert out, the information which 
they learned from the automobile led them directly to the owner. 

There may have been an alert out, but the point is this witness 
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was reached by the information which they seized physically from the 
defendant. 

So I move to suppress the testimony of the owner of the automo- 
bile as well. , 

* * x * * 

THE COURT: Do you need these two eye witnesses for your case? 

MR. COLLINS: Well, Your Honor, they put the defendant in poss- 
ession. I could get along without them but I can't get along without the 
witness, Mr. Katsouros, from Discount Motors, who bought the car. 

The two witnesses in Ohio will place the defendant in Columbus, 
Ohio, subsequent to the theft of the car. Mr. Katsouros from Discount 
Motors, who bought the Triumph from the defendant, is also a necess- 
ary witness. | 

MR. HUBBART: I submit further that -- well, I would like to ask 

the United States Attorney at this time, how was Mr. Katsouros 
reached? Wasn't he reached through the information seized from the 
defendant's car? 

MR, COLLINS: Well, that is true. I mean, in all honesty, I 
must admit that Mr. Katsouros was also reached as a result of the 
arrest of the defendant on the 1957 Oldsmobile. 

But here again I assert that all three of these witnesses are 


ready, willing and able to come in and testify and be ac examined 


by the defense attorney. 

MR. HUBBART: I move to suppress the testimony of Mr. 
Katsouros. 

* * * * * 

THE COURT: Well, let us get the record straight. Who is the 
purchaser of this Triumph? 

MR. COLLINS: The purchaser was a Mr. Nicholas Katsouros, 
K-a-t-S-o-u-r-0-s. 

THE COURT: The Government admits that the names of Albert 
Hamovitz ? 
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MR. COLLINS: Albert Hamovitz, H-a-m-o-v-i-t-z. 

THE COURT: And Willie Henderson? 

MR. COLLINS: And Willie Henderson, yes. 

THE COURT: And Nicholas Katsouros -- 

MR. COLLINS: Katsouros, K-a-t-S-o-u-r-o-s. 

THE COURT: That the Government learned of the identity of each 
of these three witnesses by virtue of certain documents which were in 
the Oldsmobile which Judge Jones has suppressed. The Government 
admits that. 

MR. COLLINS: That is correct, Your Honor. 

THE COURT: Now, your record is clear. I will admit the 

evidence and we will see what happens with the jury and if he 


is convicted, I will immediately approve an appeal in forma pauperis. 


* * * * * 


[Filed March 1, 1963] 


Washington, D. C. 
Thursday, January 10, 1963 


* * x* * 
17-18 ALBERT HAMOVITZ 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

MR. HUBBART: Your Honor may we approach the Bench just 
for a moment, please? 

THE COURT: You may. 

(At the Bench.) 

MR. HUBBART: Your Honor, just for the purposes of the record, 
I move that this witness should not be allowed to testify in this case 
because he was located as a result of evidence which was illegally seized 
from the defendant's car. This is the individual I believe -- 

MR, COLLINS: One of the three individuals. 

THE COURT: I think the objection on the record is made clear. 
You object to Mr. Hamovitz ? 
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MR. HUBBART: Objection to all three. 

THE COURT: I will overrule the objection to all three. 
* * * * * | 
BY MR. COLLINS: 


*x * * * * | 


Will you state your full name, please? A. Albert Hamovitz. 


Where do you live, sir? A. 870 Wedgewood Drive, Columbus, 


Are you employed there? A. Yes, sir. 
. What is that employment? A. Plumbing. — 
Now, directing your attention to July of 1962, did you also 
live at that same address at that time? A. Yes, sir. i 

Q. Now, in the early part of July, did you have occasion to 
see the defendant, Robert McLindon? A. Yes, sir. ) 

Q. Do you see him here today? A. Yes, sir. 

Q. Will you point him out, please? A. Right over there. 

Q. How is he dressed? A. Prison clothes. 

Q. What color shirt? A. Blue. 

THE COURT: The jury will disregard that statement about prison 
clothes, put it entirely from their minds and pay no attention to it. The 
jury will disregard it entirely. | 

MR. COLLINS: Might the record reflect that the witness has 
identified the defendant? 

THE COURT: The record may So indicate. 

BY MR. COLLINS: 

Q. Now, what day was it in July that you first saw the defendant 
McLindon? In Columbus, Ohio? A. July 9. 

Q. Did you see him at your home or where did you see him? 

A. I was at the hospital and he came to the hospital. 

Q. All right. Did there come a time when you saw any automobile? 
A. Yes. 

Q. That the defendant may have had? A. When we left the hos- 
pital, he had a 1962 red Triumph convertible. 
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Q. All right. Now, how long did he stay with you? A. Until 
the first part of September. 

Q. Where did he stay while he was in Columbus, do you know? 
A. At my house. 

Q. He stayed there until the first part of September? A. Yes. 

Q. Did he have this car with him during this time? A. He had 
the car up until about a month before and then he told me it was put 
on a lot for sale. 

Q. Now, you say a month before. Can you fix the date when you 
last saw him with the car? A. It would be the first part of August. 

Q. The first part of August? A. Yes, sir. 

Q. Do you know a person by the name of Willie Henderson? 
A. Yes, sir. 

Q. Did you have occasion to introduce the defendant to Willie 
Henderson? A. Yes, I did. 

Q. When was that? A. Well, Mr. Henderson came out to my house 
to visit my wife and I and Mr. McLindon was there and that is how he 

got introduced. 

Q. I see. Now, what type of -- 

THE COURT: Wait a minute. Counsel asked when. 

BY MR. COLLINS: 

Q. When was that. A. That was in the last part of July. 

Q. Last part of July? A. Yes, sir. 

Q. All right. Now, from the end of July, you say is the last 
time you saw him with the Triumph, is that right? A. First part of 
August. 


Q. First part of August. Did you see the Triumph any more 
after that? A. No, sir. 

Q. When did the defendant McLindon leave your premises ? 
A. Oh, it was about the 5th or 6th of September. 

Q. All right. Now, how long have you known Mc Lindon ? 
A. Since about 1953. 
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Q. Do you know what type of employment he was engaged in? 


A. Well, he was a bus driver, cab driver. When he ag out to 
Columbus, he got a job as a spray painter. | 

Q. Was that during the period he was staying with you? A. Yes. 

Q. In July and August? A. He worked one week. 

Q. Did -- strike that. : 

MR. COLLINS: That is all the questions I have of this witness, 
Your Honor. 

CROSS EXAMINATION 
BY MR. HUBBART: 

Q. You say that Mr. McLindon came to stay at your house on 
July 9, is that right? A. Yes, sir. 

Q. How do you fix the date July 9? A. Ihad an automobile acci- 
dent on July 9, going to the hospital, and he came to the hospital to 
see us. 

Q. Now, he stayed at your house from July 9 to the first part 
of September, is that right? A. That's right. 

Q. During this time he was driving a 1962 red Triumph conver- 
tible, is that right? A. That's right. ; 

Q. The last time you saw that car, however, re in the first 
part of August. A. That's right. 

Q. Now, this was a convertible, is that right? A. That's right. 

Q. Do you have any idea what the license number or the serial 

number of the car was? A. No, I don't. : 

Q. Well, now, how was the defendant -- the defendant was working 
while he was staying with you? A. Yes, he worked for one week. 

Q. He was, I take it, during this period of time, many times, -- 
go down town in Columbus? Is that right? A. He went all over Columbus. 

Q. All over Columbus? A. Yes. 

Q. But the automobile in question which was a convertible red 
Triumph, '62, to your knowledge -- strike that. 

Once again,the last time you saw the automobile which was a 
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convertible 1962 4 Triumph, was in the early part of August? 
A. That's right. 

Q. Is that correct? A. Yes. 

Q. Mr. McLindon stayed with you from that point of time until 
the early part of September, is that right? A. That is true. 

Q. So to your knowledge, Mr. McLindon did not have possession 
of this automobile after the first week in July -- A. That is not true. 

Q. -- to the first week in August. A. That is not -- 

Q. Pardon me. A. That is not true. 

Q. That is nottrue. A. Mr. McLindon told me that the car 
was on a lot -- 

Q. Don't tell us what the defendant told you or anyone else told you. 

MR. COLLINS: I think he was answering counsel's question, Your 
Honor. 

THE COURT: The witness said he did not see the car in the def- 
endant's possession after early August. 

MR. HUBBART: That is right. 

THE COURT: Does not that suit your purpose? 

MR. HUBBART: I think so. No further questions, Your Honor. 

MR. COLLINS: That is all I have, Your Honor. 

THE COURT: Tell me this: would you please describe this 
Triumph automobile that you saw the defendant with? 

THE WITNESS: It was a 1962 red Triumph with black upholstering, 


white top and white tonneau Cover, had wire wheels and white side wall 


tires. 

THE COURT: You would designate it as a convertible? 

THE WITNESS: Yes, sir. 

THE COURT: How many people would it seat? 

THE WITNESS: Well, actually, there was the back where it 

should be actually a luggage compartment, but someone could 
sit there and there were two bucket seats in the front. 

THE COURT: Two bucket seats in the front. Any further ques- 


tions ? 
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MR. COLLINS: No further questions, Your Honor. 


| 


* * * * * 


WILLIE HENDERSON 
was called as a witness by the Government and having been duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COLLINS: 

Q. Mr. Henderson, speak loud and clear, please, and give us your 
fullname. A. Willie Henderson, 

Q. Where do you live, Mr. Henderson? A. Columbus, Ohio. 

Q. What is your address there? A. 1515 Clifton Avenue. 

Q. Are you engaged in any type of business there? A. Not at 
all. No. 

Q. Well, do you have connections with any kind of parking garage? 
A. No. 

MR. COLLINS: Would Your Honor indulge me a moment? 

THE COURT: Yes. 

BY MR. COLLINS: 

Q. Do you have a parking lot at 1515 Clifton Street, in Columbus 
Ohio? A. I have a garage in back of my house where we put the cars in, 
three-car garage. 

Q. I see. Do you rent space inthat garage? A. I did. 

Q. Now, directing your attention to July of this year, did you 
have occasion to see the defendant, Robert McLindon ? A. I did. 

Q. Do you see him here today? A. I do. 

Q. Would you describe him, please, as you see him. A. Sitting 
over there (indicating). 

MR. COLLINS: Might the record reflect that the witness has 
identified the defendant ? 

THE COURT: How is he dressed? 

THE WITNESS: Have on a blue shirt and blue pants or something. 

THE COURT: The record will indicate that the witness has 
identified the defendant. 


BY MR. COLLINS: 

Q. Now, when did you first see him? A. It is about -- I don't 
remember what month, but I went over to the house on -- my daughter 
was taking care of Mrs. Bee's daughter -- kid. I went over there and 
I saw him. I don't remember what month, but it was about the 9th 


of the month. 

Q. You don't remember what month? Was it in July? 

MR. HUBBART: I object to that, Your Honor. 

THE COURT: I sustain the objection. 

MR. COLLINS: All right, Your Honor. 

THE COURT: Was it inthe summer time? -- 

THE WITNESS: Yes -- 

THE COURT: Winter or fall -- 

THE WITNESS: In the summer. 

THE COURT: What? 

THE WITNESS: In the summer. 

BY MR. COLLINS: 

Q. Did you have an accident during the summer? A. I did. 

Q. When was that? A. Approximately about four months ago. 

Q. Well, give us the month, please. A. If 1am not mistaken, 
it was September. 

Q. All right. Now, was it around the time you had the accident 
that you saw McLindon? A. That's right. 

Q. Was it before the accident or after the accident? A. After. 

Q. All right. Now, did he rent any space from you? A. He 
rented the garage to put his car in. 

Q. What kind of a car did he have? A. It was a red sports car. 

Q. What kind of a car, do you know? A. Well, some of them 
call it TR4. I don't know what they might call it. 

Q. Do you know what the full name of the car is? A. No, that's 
all. 

Q. Well, describe it. What does it look like? A. It was a red 
car with wire wheels, red, and a black upholstery. White top. 


Q. White top? A. Yes. 

Q. How long did he have this car at your gereety if he did? 
A. About three weeks. 

Q. What was the arrangement there? A. Well, he said he had 
to go home and he wanted to leave it there. 

Q. Did he pay you rent for the space? A. After he came back. 

Q. He left it there a total of three weeks, you say? A. Approx- 
imately three weeks. 

Q. Now, do you know what month that was in, that he rented the 
space from you? A. No, I can't recall what month. 


Q. Now, did there come a time when he left your garage with the 


car? A. That is correct. 

Q. Do you know when that was? A. That was Sepeeniber. 

Q. Was that the early part of September? A. Around about the 
7th. | 

Q. All right. Now, while he had it at your garage would he take 
it out and use it? A. No, he didn't take it out until he come back 

after it for good. 3 

Q. Then he drove it out, did he? A. He did. 

MR. COLLINS: That is all the questions I have, Your Honor. 

May I confer with counsel for a moment? 

THE COURT: Yes. 

(Mr. Collins confers with Mr. Hubbart.) 

CROSS EXAMINATION 
BY MR. HUBBART: 

Q. Mr. Henderson, your testimony is that Mr. MeLindon brought 
a certain automobile to your private garage in the early part of September, 
is that right? A. That is correct. 

Q. Your testimony is further that he left on September 7, is that 
right? A. He left after he come and got it on the 7th of September. 

Q. Now, your testimony further is that you had an auto accident 
in the early part of September, is that right? A. On the 6th of September 
I had an accident. | 


Q. Were you hospitalized as a result of that? A. No. 

Q. Did Mr. McLindon bring the automobile to your garage before 
or after this accident? A. Before. 

Q. Before the accident? A. That is correct. 

Q. Can you fix the date of the accident? A. The accident was 
on the 6th of September. He come on the 7th. 

Q. Pardon me. A. The accident was on the 6th of September 
and he came onthe 7th. 

Q. He came onthe 7th? I thought your testimony was he left 
onthe 7th? A. He did. He also left the same day. 

Q. Well, then he had this automobile in your garage for one 
day, is that right? A. How was that? 

Q. He had this car in your garage for one day. He brought the 
car there the 7th and he left the same day. A. No. 

Q. No? A. No. 

Q. Would you tell the Court and jury when this defendant came 
to your garage, if he did at all, to get this Triumph automobile, or did 
he leave it in your garage? A. He left it there. 

Q. He just left it there. A. And went home. 


Q. And went home? A. And was gone three weeks. 


Q. Did there ever come a time when he came to pick it up? 
A. He came back on the 7th of September and picked up the car. 

Q. Well, I think you are mixed up on the dates, Mr. Henderson. 
When did he first bring the car to you? A. I don't know what date he 
brought the car to the garage. I never put it down. 

Q. Well, you fix this date somewhere around this automobile 
accident you had, right, and you said the automobile accident was 
September 6. A. I had an automobile accident on the 6th. 

Q. And -- A. He came back on the 7th to get the car. 

Q. To get the car. When did he bring the car to the garage, to 
you? A. About three weeks before he came back. I don't know exactly 
what date. 

Q. So the car was there for three weeks? A. That is correct. 
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Q. Was this a hard top or was it a convertible? A. Convertible. 

Q. How long have you known Mr. McLindon? A. Oh, about seven 
or eight months, maybe a little longer. 

Q. When were you first introduced to him? A. I cgalty can't 
recall what month, but it was on the 10th when I met him. He came 
to Columbus on the 9th and I met him on the 10th. 

Q. Of September? A. No. I don't know what month that was, 
but it wasn't September. 

Q. What month was it? A. I can't recall. 

Q. Well, now, you say you have known him for seven or eight 
months. Does that mean that you have seen him several times each 
week during this seven-month period? A. No, I didn't see him every 
week. | 

Q. Who introduced you to Mr. McLindon? A. I went out to 
where he was staying. 

Q. Are you acquainted with a Mr. Hamovitz? Ax: c am. 

Q. Did Mr. Hamovitz introduce you? A. That's right. 


* * * * * 


NICHOLAS M. KATSOUROS 


was called as a witness by the Government, and having been duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COLLINS: 

Q. Mr. Katsouros, would you give us your full name, please? 
A. Nicholas M. Katsouros. 

Q. Where are you employed, sir? A. Discount Motor Sales. 

Q. Where is that located? A. 1300 14th Street, Washington, D. C. 

Q. That is in the District of Columbia? A. Yes, it is. 

Q. Now, directing your attention to September 10 of 1962, were 
you working there at that time? A. Yes, I was, sir. 

Q. Now, onthat date did you have occasion to see the defendant in 
this case, Robert McLindon? A. Yes, sir, I did, but to us he identified 
himself as James K. McLindon. 
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Q. Now, do you see the same person that you saw on that date 
here today? A. Yes, sir. 

Q. Would you point him out, please. A. He is sitting there with 
a blue shirt on. 

MR. COLLINS: Your Honor, may the record reflect that this 
witness has identified the defendant? 

THE COURT: The record will so indicate. 

BY MR. COLLINS: 

Q. Now, on that date of September 10, you say the defendant came 
to the Discount Motors Company, is that right? A. Yes, sir. 

Q. Did you talk tohim? A. Yes. 

Q. What was the nature of his being there? A. He had a 1962 
Triumph, red convertible, serial number CT 8870 L. 

Q. All right. What did he want to do with that? A. He hada 
free and clear Ohio title on it. He wanted to trade down. He wanted 
to get a little cheaper car and some money. He said he was broke 
and needed some money, and needed transportation. Was going to get 
a job and I sold him a 1958 Volkswagon, serial number 2001404, and 
gave him $600. 

Q. Isee. You say that he had an Ohio title? A. Yes, sir. 


Q. Do you remember what the title represented? A. Represented 


to be a '62 Triumph. 

Q. Now, did he sign any papers in making this transaction? 
A. Yes, sir. 

Q. Do you have those papers with you? A. Yes, sir. 

Q. Would you produce those, please? A. Yes, sir. This is 
car order bill of sale, where he bought the Volkswagon and that I 
allowed him $1600 -- I sold him the Volkswagon for $1,000 and allowed 
him $1600 in trade, $600 due the customer and the tags included in the 
deal. 

MR. COLLINS: Your Honor, might I have this marked as 
Government's Exhibit No. 1 for identification? 


THE COURT: You may. 
THE DEPUTY CLERK: Government's Exhibit No. 1 marked 
for identification. 


(Car order and bill : sale marked 
as Government's Exhibit No. 1 for 
identification.) 


(Mr. Collins shows to Mr. Hubbart.) 
THE COURT: Let the record show that the exhibit has been handed 
to Mr. Hubbart for examination. Let the record show that Mr. Hubbart 


is showing the exhibit to the defendant. 
BY MR. COLLINS: 
Q. Now, showing you Government Exhibit No. 1 for identification, 


does the defendant's signature appear on there ? 

MR. HUBBART: I object to that, Your Honor. This man can't 
testify whether that is the defendant's signature or anyone else's. He 
is not a handwriting expert unless he, of course, observed this man 
sign. : 

THE COURT: Ask him. 

MR. COLLINS: All right. I will rephrase the question, Your Honor. 

BY MR. COLLINS: : 

Q. Is there a signature on that bill of sale? A. Yes, there is. 

Q. Who signed that signature? A. It says James K. McLindon. 

THE COURT: No. Strike what it says. The jury will disregard it. 

MR, COLLINS: Did you -- Iam sorry, Your Honor. 

BY MR, COLLINS: 

Q. Did you see, anyone sign that name on there? A. Yes, I did. 

Q. Who signed that name? A. James K. McLindon, the defendant 
sitting over there. | 

Q. The defendant sitting at the table signed that ? A. Yes, sir. 

THE COURT: Did he sign it in your presence? 

THE WITNESS: Yes, Your Honor. : 

THE COURT: All right. 

MR. COLLINS: At this time I will offer this in evidence, Your 


Honor. 


MR. HUBBART: No objection. 

THE COURT: Now, your general objection that applies to this 
witness would likewise apply to this exhibit. Other than that do you 
have any objection? 

MR. HUBBART: Other than that, no objection. 

THE COURT: It will be admitted. 


(Government's Exhibit No. 1 for 
identification received in evidence.) 


BY MR. COLLINS: 

Q. Now, Mr. Katsouros, do you also have another bill of sale 
pertaining to the Triumph automobile? A. Yes. 

Q. Do you have that with you? A. Yes, sir. 

Q. Will you produce that. A. (Gives document to Mr. Collins.) 

MR. COLLINS: Might this be marked as Government Exhibit No. 
2 for identification, Your Honor ? 

THE COURT: It may be so marked. 

THE DEPUTY CLERK: Government Exhibit 2 marked for iden- 
tification. 


(Car order and bill of sale to Major 
Imports marked as Government's 
Exhibit No. 2 for identification.) 


THE COURT: The record will show that Government's Exhibit 
No. 2 has been handed to Mr. Hubbart. The record will further indicate 
that Government's Exhibit No. 2 is being shown by Mr. Hubbart to 
the defendant. 

BY MR. COLLINS: 

Q. I show you what has been marked as Government's Exhibit No. 
2 for identification and I ask you what that represents. A. That is the 
car order bill of sale selling the Triumph to Major Imports. 


Q. I see, now is that the same car that the defendant sold to you? 
A. The identical car. 

Q. Does that bill of sale reflect the description and serial 
number of the Triumph automobile? A. Yes, sir. 


THE COURT: Wait a minute. Let me ee this. Is this 
a sale. 

MR. COLLINS: This is the resale of the car, Your Honor, of the 
Triumph. I merely want to offer it for the purpose of getting the des- 


cription of the car and the serial number which is reflected on that 


bill of sale. 
THE COURT: All right. 
BY MR. COLLINS: 

Q. Is that the description of the car which the afondaat sold 
to you? A. Yes, sir. 

Q. What date was the car resold? A. Nine eleven. 

Q. September 11, 1962? A. Yes, sir. : 

MR. COLLINS: I will offer this as Government's Exhibit No. 2, 
Your Honor. 

MR, HUBBART: I object to that, not only on the erieinal grounds 
thatI stated, Your Honor, but also on the grounds that I don't think it is 
particularly relevant to this case, what happened to the car later on. 

THE COURT: What happened to it is of no relevance. I under- 
stand this exhibit is offered for the sole purpose of identifying the car, 
that is, the number of the car -- 

MR. COLLINS: That is correct, Your Honor. 

THE COURT: In other words, you are offering it simply for 
this proposition: please enter my order -- I am reading this -- for one 

used car as follows: Year, '62, make, TR4, body, convertible, 
serial number CT8870L. 

MR, COLLINS: That is correct, Your Honor. — 

THE COURT: That is the extent to which you are offering that. 

MR. COLLINS: That is the extent. 

THE COURT: Now, except for your general objection which 
applies to this witness and any exhibit he produces, do you have any 
objection to admitting it for that limited purpose ? : 

MR. HUBBART: No, Your Honor. 


THE COURT: It will be admitted for that limited purpose only. 


(Government's Exhibit No. 2 for iden- 
tification admitted in evidence.) 


MR. COLLINS: That completes my examination of this witness, 
Your Honor. 

MR. HUBBART: Would Your Honor indulge me? 

THE COURT: Yes. The record will indicate that counsel for 


the defendant and the defendant are conferring. 
CROSS EXAMINATION 
BY MR. HUBBART: 
Q. Mr. Katsouros, had you ever seen Mr. McLindon prior to 
September 10? A. Before September 10, no, sir. 
Q. What was he wearing on September 10? A. Sir? 


Q. What washe wearingon September 10? A. I don't remember. 

THE COURT: Speak louder. 

THE WITNESS: I don't remember. 

Q. How long did you -- were you engaged in any conversation 
or dealings with Mr. McLindon on September 10? A. For about two hours. 

Q. Were you with him the entire time? A. No, sir. 

Q. How long were you with him? A. He was in the office around 
two hours and I observed him for about the two hours. I didn't spend 
the entire two hours talking to him. 

Q. Have you ever seen him since until today? A. Yes, sir. 

Q. This was a 1962 convertible Triumph? A. Yes, sir. 

Q. Now,'in your business -- I take it you run a used car lot? 

A. Yes, sir. 

Q. In your business you undoubtedly make a lot of deals such as 
went on that you just testified to? A. Not unusual, no, sir. 

Q. You see, I take it, quite frequently, a number of Triumphs. 
A. Not too often, sir. This is the first Triumph I have taken in, in, 

I would say, two or three years. 


Q. But you do make -- there are a lot of people that come into 


your lot? A. Yes, sir. 

Q. You make a lot of dealings with a good many people. You 
sell cars, you purchase cars and there are trade-ins? A. We sell 
on the average of 75 cars a month. We buy on the average 85 or 90 
cars a month. 

Q. Could you estimate how many people come into your lota 
month? A. Maybe a thousand. | 

Q. Now, you say you saw this defendant after eorieriber the 10th? 
A. Yes, sir. 

Q. How many times? A. I saw him on September 11, the day, 
and then I saw him again down at 10th and New York Avenue, Discount 
Gene's. 

Q. Out of the thousands of people that come into your lot, you 
are quite confident that this is the man that sold you that Triumph ? 

A. No question about it, sir. Iam positive that is the Same man. 

Q. No possibility of being mistaken? A. No, sir. 

Q. Why? A. Because, sir, I got stuck $2225. I wouldn't forget 
too easily. | 
Q. Well, somebody stuck you, but you are quite sure this is the 
man that did it? A. Iam positive, sir. 

Q. Even though there are thousands of people come into your 
lot? A. If there was 10,000 that came in that lot, sir, I would remember. 

Q. You get stuck quite frequently -- strike that. You have got 
stuck before, haven't you? A. Yes, sir. 


* * * 
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OPENING ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. COLLINS: 

* * * * x* 

Then you heard the testimony of the witnesses from Columbus, 
Ohio, Mr. Hamovitz and Mr. Henderson. 

They testified in approximate date that the defendant, Robert 
McLindon, and there was no question of their identification of him 
as the one who was there -- came to Columbus, Ohio, crossed the 
state line from Pennsylvania to Ohio and that the defendant stayed 
with Mr. Hamovitz from the early part of July until sometime in 
the early part of September; 

That in his possession was a 1962 red Triumph, red and white 
Triumph automobile. I believe they said it was a convertible and 
that for the first two or three weeks that the defendant was staying 

with Hamovitz at his home in Columbus, Ohio, the defendant 
was in possession of this Triumph. 

Mr. Hamovitz said that toward the end of July or the first of 
August he no longer saw this car, but you remember he testified that 
he introduced the defendant to Mr. Henderson who rented space in 
his garage; I believe he said his address was 1515 Clifton Street in 
Columbus. 

He then comes on and testifies that the defendant -- he was a 
little confused on his dates, but I believe that after lengthy questioning, 
he indicated that he was injured on September 6 or 7th, that the car 
had been brought there to his garage some two or three weeks before 
that; 


That the defendant, after leaving the car at his garage, left and 


went home and came back to his garage about September 7, which is 
the day after Mr. Henderson had his accident. 

So the time is fairly well fixed. 

He testified that the car was a red and white Triumph, 1962 
convertible; that the car was left in his garage some two to three weeks; 


that the defendant came back on September 7, took the car and left. 

So, ladies and gentlemen of the jury, we have by the testimony 
of these two witnesses, we put the defendant in possession in Ohio of 
a 1962 red and white Triumph automobile, bearing in mind that it was 
a 1962 red and white Triumph that was stolen from Monroeville, 

Pennsylvania. 

Now, what else do we have? We have the testimony of Mr. 
Katsouros who was the last witness to testify. He says on September 
10, 1962, this defendant, McLindon, and you remember how counsel 
cross-examined him as to his identification, and the more he cross- 
examined, the stronger the identification became -- that this defendant 
on September 10 came to his shop, Discount Motors, Inc., 1300 14th 
Street; | 

That he came there, said that he needed some money, that he 
had a 1962 Triumph, serial number CT 8870 L, that he sold to Mr. 
Katsouros for $600 and a 1958 Volkswagon. 

He testified that this procedure was what is known as trading 
down, where instead of getting a later model car you get an older 
car and money. 

That is what this defendant did because he needed money. 

So, ladies and gentlemen of the jury, this evidence clearly 
indicates that the car was stolen from Pennsylvania. No permission 
was given to anybody, including the defendant, to take the car; 

That the defendant was seen driving a similar car to the one 
that was stolen, in Columbus, Ohio. | 

The evidence further shows that from Columbus, Ohio, he 
crossed state lines again to come to the District of Columbia; on 
September 10 he sold the car, the same serial number CT 8870 L 

that you heard Mr. Weissman testify was the serial number of 
the stolen car. | 


So you have the same car being sold here to Katsouros. 
* * * * * 
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CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 
* * * * * 

Now, I don't quite understand that, but do you remember Mr. 
Katsouros testifying that he would remember the person who sold 
him a car on which he lost over $2,000. 

I think if somebody sold you a car and it turned out you lost 
$2,000 on it, you would certainly remember who that person was. 
You would make a conscious effort to recall who that person was. 

You remember he testified that he saw the defendant on two 


occasions since then and he saw him in Court today. His 


identification is good identification. 

Ladies and gentlemen of the jury, the Government has proven 
this case beyond a reasonable doubt and we ask you for a verdict of 
guilty as charged. 

* * * * 
CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, this case has 
now reached the stage where it becomes my duty to charge you on the 
law of the case, which charge you are required to follow in exercising 
your duty to pass on the facts in the case. 

Before going into the principles of law which sitet guide you in 

your deliberations, I will discuss briefly the participants in the 
trial and the function which each of us have. 

Let us first consider counsel for the Government and counsel 
for the defendant. Counsel for the Government made an opening 
statement to you in which counsel for the Government set forth what 
he expected to prove. 

Now, the statements of counsel for the Government in the 
opening statement do not constitute evidence in the case. 

At the close of the case, counsel for the Government and counsel 
for the defendant made what we refer to as summations to the jury. 
They did not undertake to discuss all the evidence in the case, but 
they did discuss the evidence that constituted their recollection of 


that part of the evidence which they thought you should give special 
consideration to. 
If your recollection disagrees with their eee your 


recollection is controlling, as you are the sole judges of the issues 


of fact. 
As to the Court, it is my duty to conduct the trial of the case 
“in an orderly and efficient manner and to make rulings on questions 
of law during the course of the trial and finally to charge you with 
respect to the law which will control you in determination of the 
a issues of fact which you have to decide. 

You are not to draw any inference nor are you : be influenced 
with respect to the guilt or innocence of the defendant by any ruling 
of this Court during the course of the trial. ; 

There is-nothing that the Court has said during the course of the 
trial-or that ‘will be said during this charge which should carry with it 
any suggestion as ‘to how the Court feels this case should be decided, 
because, as I will. point out to you in a moment, you are the sole 
judges of the issues of fact in this case, and for me to suggest how 
you should decide the case would constitute a wholly unwarranted 

“- assumption of your prerogatives in this case. | 

As I said, you are the sole judges of the issues of fact which 
you must decide in this case. You must base your judgment upon the 
evidence which you have heard from the witness stand, from the 
exhibits which have been received in evidence, and the inferences 
which are reasonably deducible from that evidence, that is, the 

7 testimony and the exhibits. : ~ 

Now, in this case, the defendant has been indicted, *ghavend 
with interstate transportation of a stolen motor vehicle. 

A little later on I will read the indictment to you, but I wish to 
say and emphasize at'this point that thefact of his indictment raises 

, no inference of guilt. ; 
The indictment is the method whereby the defendant is brought 


to trial and by which he is informed of the charges made against him. 
It is not evidence in the case. 
Now, every defendant in a criminal case is presumed to be 


innocent and this presumption of innocence attaches to a defendant 


throughout the trial. 

The burden is on the Government to prove the defendant guilty 
beyond a reasonable doubt. If the Government fails to sustain this 
burden, then you must find the defendant not guilty. 

You may well ask what do we mean by a reasonable doubt. It 
does not mean any doubt whatsoever. Proof beyond a reasonable 
doubt is proof to a moral certainty and not necessarily proof to a 
mathematical certainty. 

A reasonable doubt is one which is reasonable in view of all 
the evidence. Therefore, if after impartial comparison and considera- 
tion of all the evidence, you can candidly say that you are not satisfied 
with the guilt of the defendant, then you have a reasonable doubt. 

But, if after impartial comparison and consideration of all the 
evidence, and giving due consideration to the presumption of innocence 
which attaches to the defendant, you can truthfully say that you have 
an abiding conviction of the defendant's guilt, such as you would be 
willing to act upon in the more weighty and important matters relating 

to your personal affairs, then you have no reasonable doubt. 

In determining whether the Government has established the 
charge against the defendant beyond a reasonable doubt, you will 
consider and weigh the testimony of all the witnesses who have testified 
before you and all the circumstances concerning which testimony has 
been introduced. 

You are the sole judges of the credibility of the witnesses. In 
other words, you and you alone are to determine whether to believe 
any witness and the extent to which any witness should be credited. 

In case there is a conflict in the testimony, it is your function 
to resolve the conflict and to determine where the truth lies. 
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In reaching a conclusion as to the credibility of any witness and 
in weighing the testimony of any witness, you may consider any matter 
that may have a bearing on the subject. 

For instance, you may consider the demeanor and the behaviour 
of the witness on the witness stand; the witness' manner of testifying; 
whether the witness impresses you as a truth-telling individual; 


whether the witness impresses you as having an accurate memory 


and recollection; 

Whether the witness has any motive for not telling the truth; 
whether the witness had full opportunity to observe the matters 

concerning which the witness has testified; and whether the 
witness has any interest in the outcome of this case. 

If you find that any witness willfully testified falsely as to any 
material fact concerning which the witness could not reasonably have 
been mistaken, you are then at liberty, if you deem it wise to do so, 
to disregard the entire testimony of such witness or any part of the 
testimony of such witness. | 

Now, in this case the indictment charges the defendant as follows: 
that on or about July 10, 1962, Robert H. McLindon transported in 
interstate commerce from the State of Pennsylvania to the District of 
Columbia, a certain motor vehicle, property of Ann Tuckely, well 
knowing that the said motor vehicle had been theretofore stolen. 

That charges a violation of Title 18, Section 2312 of the United 
States Code which reads: whoever transports in interstate or foreign 
commerce a motor vehicle or aircraft knowing the same to have been 
stolen shall be punished as thereafter provided. : 

Now, to justify a conviction under this act, the following elements 
must be established and proved by the Government beyond a reasonable 
doubt: | 

One, that the motor vehicle in question was stolen from someone. 

Two, that the defendant transported it or caused it to be trans- 
ported in interstate or foreign commerce. 
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Now, by transportation in interstate or foreign commerce is 
meant transportation from one state, territory, or the District of 
Columbia, to another state, territory or the District of Columbia, or 


to a foreign country, or from a foreign country to any state, territory 


or the District of Columbia. 

The fact that the defendant transported the motor vehicle in 
interstate or foreign commerce need not be established by the testimony 
of eye witnesses. 

It may be established by circumstantial evidence, as is true of 
all other facts in a criminal case. 

Now, a third element which the Government must prove beyond 
a reasonable doubt in order to justify a finding of guilty of this crime 
is that at the time the defendant transported the motor vehicle in 
interstate commerce, he knew that it was stolen. Knowledge, however, 
ordinarily cannot be proven directly. It may be inferred from cir- 
cumstances such as the conduct of the parties, their actions, things 
that they say, and other surrounding circumstances. 

Now, there is a principle of law which you have for consideration 
in this case and that is the principle known as possession of recently 
stolen goods. 

If you find that the defendant was in possession of this Triumph 

TR4 automobile and that that vehicle had been recently stolen, 
and it had been stolen in Pennsylvania, and you further find it to be 
in the District of Columbia in the defendant's possession, and you 
further find that it was in fact being driven by this defendant, then 
you may, if you see fit to do so -- and understand me now, I say you 
may if you see fit to do so -- infer therefrom that this defendant is 
guilty of the offense with which he is charged. 

The Court states to you clearly, and I want you to understand, 
that you are not required to so infer from the facts, but you may so 
infer if you see fit to do so. 

Now, do counsel have anything to suggest before I close? 
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MR. COLLINS: The Government is satisfied, Your Honor. 
MR. HUBBART: The defense is satisfied, Your Honor. 


* * * * . * 


[ Filed January 10, 1963] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES ) : 
vs. 5 CRIMINAL NO. 942-62 

ROBERT McLINDON _) 
Defendant 


CHARGE Interstate transportation 
of stolen motor vehicle 


On this 10th day of January, 1963, came again the parties afore- 
said; in manner as aforesaid; and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon, after 
further of the evidence and the instructions of the Court having been 
heard, the two alternate jurors are discharged from further considera - 
tion in this case; and thereupon the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the 
defendant is guilty as indicted. | 

The defendant is remanded to the District of Columbia Jail and 
the case is referred to the Probation Officer of the Court. 

By direction of | 


GEORGE L. HART, JR. 
Presiding Judge 
Criminal Court # FIVE 


[ Filed January 15, 1963] 
MOTION FOR A NEW TRIAL 

Comes now the defendant and moves this court for a new trial 
in criminal case number 942-62. The defendant was tried by a jury 
for interstate transportation of a stolen motor vehicle (18 U.S.C. 
2312) on January 9-10 and was found guilty as charged. 

The defendant respectfully requests a new trial on the following 
ground: the court erroneously permitted the following witnesses to 
testify for the Government - Mr. Hamovitz, Willie Henderson, and 
Nickolas Katsuras - in clear violation of the Fourth Amendment to 
the United States Constitution. 

Respectfully submitted, 


/s/ Phillip A. Hubbart 
Attorney for the Defendant 
Legal Aid Agency for the District 
of Columbia 


[ Filed January 15, 1963] 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
FOR A NEW TRIAL 


Facts: 

On October 10, 1962, the defendant attempted to sell a 1957 
Oldsmobile to a'car dealer in the District of Columbia. He was arrested 
by police officers from the Metropolitan Police Department. His car 
was searched and documents pertaining to a 1962 Triumph automobile 
were found by the police. 

The defendant was indicted for interstate transportation of a stolen 
motor vehicle - i.e. a 1962 Triumph. The defendant moved to suppress 
the documents seized from the defendant's 1957 Oldsmobile on the ground 
that the seizure violated the defendant's Fourth Amendment rights. The 
motion to suppress was heard and granted by Judge Jones on December 
7, 1962. 
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At the trial of this case defense counsel moved to suppress any 
physical evidence and testimony from witnesses obtained as a direct 
result of the knowledge learned by the police from the documents 
illegally seized from the defendant's car. The Assistant United States 
Attorney assigned to prosecute this case admitted in open court that 
the following witnesses were discovered as a result of the knowledge 
learned from the documents illegally seized by the police: Mr. Hamovitz, 
Willie Henderson, and Nickolas Katsuras. In other words, the Govern- 
ment conceded that it found three (3) witnesses as a result of the 
knowledge learned from the documents illegally seized from the 
defendant. 

Defense counsel objected to the testimony of these three witnesses. 
The court overruled the objection and the witnesses were permitted to 
testify. 

Issue: Should witnesses be permitted to testify who were discovered 

by the Government as a result of knowledge learned from 

documents seized from the defendant in violation of the Fourth 

Amendment? 

Argument: 

The Fourth Amendment proscribes unreasonable searches and 
seizures by federal officials. U.S. Const. amend. IV. Evidence 
obtained by federal officials in violation of the Fourth Amendment 
is inadmissible in the federal courts. Weeks v. United States, 232 
U.S. 383 (1914). Further, evidence obtained as a result of knowledge 
learned from documents seized from a person in violation of the 
Fourth Amendment is also inadmissible in the federal courts. 
Silverthorne v. United States, 251 U.S. 385 (1920). The Supreme 
Court recently reaffirmed this doctrine in United States v. Wallace 
& Tireman Co., 336 U.S. 793 (1949). The Court stated the rule of 
the Silverthorne case as follows: "Evidence or knowledge gained by 


the Government's own wrong is not merely forbidden to be used before 
the Court but it shall not be used at all." 


In People v. Albea, 2 Ill. 2d 317, 118 N.E. 2d 277 (1954), the 
Illinois Supreme Court ruled that a witness discovered by the Govern- 
ment as a result of an unreasonable search could not testify in court. 
So far as counsel is aware, there are no other cases wherein a 
witness has been discovered as a result of an unreasonable search. 
Annot., 41 A.L.R.2d 900 (1955). However, the Court of Appeals 
for the District of Columbia in Williams v. United States, 105 U.S. 
App. D.C. 41 (1959), suppressed the testimony of a police officer as 
to his visual observation while engaged in the search of an apartment 


in violation of the Fourth Amendment. Hence, there is precedent in 


this jurisdiction for the suppression a witness's testimony when a 


violation of the Fourth Amendment is involved. 

In the instant case the Assistant United States Attorney admitted 
in open court that three witnesses were discovered as a result of 
knowledge learned from documents seized from the defendant's car 
in flat violation of the Fourth Amendment. The Silverthorne case 
states the law here. The fruit of the poisonous tree doctrine applies 
to illegal searches. Clearly these witnesses constitute the fruit of 
the Government's illegal search. Consequently, their testimony should 
have been suppressed. No man is above the law, not even the police - 
and the police must be taught that they cannot break the law with 
impunity. See Bynum v. United States, 104 U.S. App. D.C. 368 (1958). 

Respectfully submitted, 


/s/ Phillip A. Hubbart 
Attorney for the Defendant 
Legal Aid Agency for the District 
of Columbia 


[ Filed January 25, 1963] 

On this 25th day of January, 1963, came the attorney of the 
United States; the defendant in proper person and by his attorney, 
Phillip Hubbart, Esquire; whereupon the defendant's motion for a 
new trial, coming on to be heard, is by the Court denied. 

The defendant is remanded to the District of Columbia Jail. 

By direction of | 


GEORGE L. HART, JR. 
Presiding Judge 
Criminal Court # FIVE 


[ Filed February 8, 1963] 
JUDGMENT AND COMMITMENT 

On this 8th day of February, 1963 came the attorney for the 
government and the defendant appeared in person and by counsel, 
Phillip A. Hubbart, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense of 
INTERSTATE TRANSPORTATION OF STOLEN MOTOR VEHICLE 
as charged and the court having asked the defendant whether he 
has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of EIGHT (8) MONTHS TO THREE (3) 
YEARS. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ GEORGE L. HART, JR. 
United States District Judg 
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The question is whether the Government was entitled 
to use the testimony of three witnesses at appellant's 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,646 


Robert H. McLindon, Appellant, 
v. 


United States of America, Appellee. 


Appeal from Judgment of the 
United States District Court for the 
District of Columbia 


JURISDICTIONAL STATEMENT 
This is an Appeal from a Judgment of Seavaiécion 
(J.A. J7 +) under an indictment charging violation of 
18 U.S.C. §2312, transportation of a stolen motor vehicle 
in interstate commerce. The judgment was filed 


February 8, 1963 (J.A. 37 ). The petition for leave to 


appeal in forma pauperis and the affidavit in support of 


same were filed on February 8, 1963 and the appeal was 
allowed by order of the District Court on February 8, 1963 
(J. A. ). Jurisdiction of this Court is conferred by 


Section 17-101, D.C. Code and 28 U.S.C. Section 1291. 
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STATEMENT OF THE CASE 


Appellant and his automobile were unlawfully 
searched on the evening of October 10, 1962 (J.A.4%-7,2¢) 
and certain documents including the bill of sale of an 
automobile, titles, automobile sales slips and some Ohio 
license plates were seized by the police (J.A.x /3-/4). 

The foregoing articles were suppressed by the District 
Court on December 7, 1962 (J.A. 26 ). Before the 
suppression, however, the police, solely by use of the 
unlawfully seized property, (1) connected appellant with 
the particular stolen car he is now alleged to have 
unlawfully transported in interstate commerce and (2) 
learned the identity of three witnesses whose testimony 
at the trial was not only damaging to appellant but vital 
to the government's case. 


Prior to the trial appellant moved to suppress the 


testimony of the three witnesses (J.A.%% 7227) because their 


testimony was.a direct product of the unlawful search and 
seizure. During the hearing on this motion, the United 
States Attorney conceded that only by means of the review 
and use of the unlawfully seized evidence could the 
government have located and secured the testimony of 


witnesses Hamovitz, Henderson and Katsourous (J.A.79-32). 
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Thus, at the hearing before the trial judge on the 


admissibility of the testimony, the following concession 
was made: | 


"Now it is true what Mr. Hubbart says, that 
when they arrested the defendant on October 10 
at Discount Gene's on the 1957 Oldsmobile car, 
there were found in the car certain titles and 
Ohio license plates. 


"Now from one of the Ohio license plates 
they did trace the defendant back to the Triumph 
and they did uncover two Government witnesses, 
Mr. Hamovitz and Mr. Henderson, who had stored 
this Triumph in Columbus, Ohio. 


XxX 


"?~HE COURT: Do you need these two eye witnesses 
for your case? 


"MR, COLLINS: Well, your Honor, aay put the 
defendant in POssesBiCn. I could get along without 
them but I can't get along without the witness, 

Mr. Katsourous, from Discount Motors, who bought 
the car. 


"The two witnesses in Ohio will piace the 
defendant in Columbus, Ohio, subsequent to the 
theft of the car. Mr. Katsourous from Discount 
Motors, who bought the Triumph from the defendant, 
is also a necessary witness. 


"MR. HUBBART: xxx how was Mr. Katsourous 
reached? Wasn't he reached through the information 
seized from the defendant's car? 


"MR, COLLINS: Well, that is true. I mean 
in all honesty, I must admit that Mr. Katsourous 
was also reached as a result of the arrest of the 
defendant on the 1957 Oldsmobile. 


XXX 


"THE COURT: Well, let us get the record 
straight. xxx 


XXX 


"THE COURT: That the Government learned of 
the identity of each of these three witnesses by virtue 
of certain documents which were in the Oldsmobile 
which Judge Jones has suppressed. The Government 
admits that. 
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wR. COLLINS: That is correct, Your Honor. 
(J.A. 27-32), 


Appellant's contention that the use of testimony of 
these three witnesses was improper because the testimony 
was "fruit of the poisonous tree" was overruled (J.A. 3A). 
Thereafter, appellant objected to the receipt of their 
testimony in evidence (J.A.32-33): and, after the verdict 
of guilty, appellant sought, but was denied, a new trial 
on the ground that the receipt in evidence of the testimony 
was improper (J.A.%¢ 57). 

The foregoing sufficiently states the case. However, 
it may be desirable to enlarge upon this statement briefly 
in order that the Court will have more of the background 


facts. 


V/ During his summation to the Jury, government counsel 
stressed heavily the testimony of all three witnesses 
(S.A. 4g 5), 
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On the evening of October 10, 1962, appellant was 
driving a_1957 Oldsmobile recently purchased in Florida 
(J.A. 2-5 ). He drove the Oldsmobile into a used car 
iot - Discount Gene's - and indicated to a salesman that 


he might wish to sell the car (J.A. 2 ). The Salesman, 


one Ginsburg, or his employer Mr. Gene Batista, apparently 


telephoned the police suggesting that the 1957 Oldsmobile 
might be stolen (J. Agd 2/ 

Responding, two policemen detained the appellant 
and searched him and the car (J.A.%-7 ), taking the 
documents and license plates mentioned above (J.A.7/3-). 
Appellant was taken to the police station and questioned 
(3.4.6  ). After an investigation on October 11, 1962, 


he was on that day charged with having transported in 
3/ 


interstate commerce a stolen 1962 Triumph car.— No charge 


Neither Ginsburg nor Batista were ever called to 
testify and the record is not clear on why they called 
the police. However, there was testimony that the 
reason for the call was merely that appellant was 
going about selling the car in a peculiar manner 

(J.A. 77 +). 


The Complaint and Record of Proceedings in Commissioner's 
Docket io. 6-340 which reflect these facts are contained 

in the Clerk's File in this Court and were inadvertently 

not printed in the Joint Appendix. 
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was ever lodged against appellant in respect to the 
Oldsmobile he was driving when he was arrested. A one- 
count indictment was returned on November 5, 1962 


(J.A. / ), and appellant entered a plea of not guilty on 


November 9, 1962 (J.A. / ). 


Appellant's motion to suppress the evidence seized 
at the time of his arrest was heard on November 30, 1962 
and December 7, 1962 (J.A.2°26 ). At the conclusion of 
this hearing the Court (Judge Jones) ruled that the 
evidence must be suppressed (J.A. 2G ), holding that 
there was no probable cause and consequently that the 
search and seizure were unlawful (J.A.2¢). 

When appellant sought, prior to trial, to preclude 
use of the testimony of the witnesses Hamovitz, Henderson 
and Katsourous (J.A.27-32), the trial judge (Judge Hart) 
rejected appellant's contention (J.4. 72 ). Obviously, 
and as the government concedes in the quotation above, 
the evidence used to convict the appellant emanated 
directly and solely from the suppressed evidence. Equally 
clear is the fact that the testimony of these three 
witnesses waS vital to the government's case as it was 


presented, for only via their testimony was appellant 


ay 


shown to have had any connection with the stolen 1962 
Triumph automobile which he was convicted of transporting 
in interstate commerce. 

The first witness, Hamovitz, testified that appellant 
Stayed with him in Ohio and that at the time appellant 
was driving a 1962 Triumph automobile (J.A.33-3¢). Other 
witnesses had established that a 1962 Triumph car had 
been stolen in Monroeville, Pennsylvania and that it was 
described in a certain manner. This description matched 
the description of the car appellant had when he stayed 
with witness Hamovitz, (J.A. 33 ). 

The witness Henderson testified that he rented a 
garage to the appellant in Ohio in which a Triumph car 
matching the description of the stolen car was kept for 

GA. 37-4), 
a time.) The third witness Katsourous, a used car dealer 


in the District of Columbia, identified defendant as the 


man who sold him a red 1962 Triumph car on September 10, 


1962 and testified as to the: serial number of that car 
CLA. 2b, -47)-4 
which corresponded with that of the stolen car.= 


Two other witnesses - a car dealer in Monroeville, 
Pennsylvania from whose lot the Triumph was stolen 
and who identified the Triumph by its serial number 
and the owner of the car - did not in any way connect 
appellant with the Triumpf car. 
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CONSTITUTIONAL PROVISION AND RULE INVOLVED 


"AMENDMENT IV 


"The right of the people to be secure in 
their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall 
pot be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirma- 
tion, and particularly describing the place to 
be searched, and the persons or things to be 
seized." 


"EP, R. Crim. P. No. 41 (e) 


"(e) Motion for Return of Property and to 
Suppress Evidence. person aggrieved by an 
unlawful search and seizure may move the district 
court for the district in which the property was 
seized for the return of the property and to 
suppress for the use as evidence anything so 
obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant 
is insufficient on its face, or (3) the property 
seized is not that described in the warrant, or 
(4) there was not probable cause for believing the 
existence of the grounds on which the warrant was 
issucd, or (5) the warrant was illegally executed. 
The judge shall receive evidence on any issue of 
fact necessary to the decision of the‘nmotion. If 
the motion is granted the property shall be 
restored unless otherwise subject to lawful 
detention and it shall not be admissible in evidence 
at any hearing or trial. The motion to suppress 
evidence may also be made in the district where 
the trial is to be had. The motion shall be made 
before trial or hearing unless opportunity therefor 
did not exist or the defendant was not aware of the 
grounds for the motion, but the court in its 
discretion may entertain the motion at the trial 
or hearing." 
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STATEMENT OF POINTS 


1. The receipt in evidence of the testimony of 
witnesses Hamovitz, Henderson and Katsourous in the trial 
of the appellant was error because their identity and 
their testimony were directly the result of an unlawful 
search and seizure and as such "fruit of the Sotecnous 


tree." 


2. The arrest of the appellant, his detention, 


indictment, trial and conviction were based solely upon 
an unlawful search and seizure and likewise were the 


"fruit of the poisonous tree." 


SUMMARY OF ARGUMENT 


Appellant and his automobile were unlawfully 
searched by the police. Certain articles were taken from 
appellant and his automobile and the District Court 
subsequently ruled that these articles could not be used 
in evidence. Nevertheless the government obtained 
evidence of a crime different from that upon which the 
unlawful search and seizure were based solely by the use 


of the suppressed evidence; and the District Court, over 
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appellant's objection, admitted in evidence the testimony 
of three witnesses whose identity was learned from the 
suppressed evidence. 

Appellant contends that this testimony should not 
have been admitted in evidence, that it was vital 
to the government's case and that, because the whole 


criminal proceeding emanated from the unlawful search 


and seizure, his conviction should be reversed outright. 


ARGUMENT 


I. The Testimony of Witnesses Hamovitz, 
Henderson an atsourous 
Is Inadmissible. 


The Supreme Court has clearly ruled that evidence 
obtained through the use of information obtained from an 
illegal search is as inadmissible as is evidence illegally 
seized. In the words of Mr. Justice Holmes: 


"The essence of a provision forbidding the 
acquisition of evidence in a certain way is that 
not merely evidence so acquired shall not be used 
before the court, but that it shall not be used 
at all. Of course this does not mean that the 
facts thus obtained become sacred and inaccessible. 
If knowledge of them is gained from an independent 
source they may be proved like any others, but the 
knowledge gained by the government's own wrong 
cannot be used by it in the way proposed." 
Silverthorne Lumber Co. v. United States, 251 U.5. 

F 92) 
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In the cited case, the Supreme Court held that 
information the government had obtained in an illegal 
search could not be used to subpoena the documents which 


had been illegally viewed. Similarly, in Nardone v. 


United States, 308 U.S. 338, 341 (1939) (a wiretap case 


frequently cited in illegal search cases, e.g., Wong Sun 
v. United States, 371 U.S. 471, 487 [1962]), the Supreme 
Court in reversing and remanding the case for further 
disposition in the district court, stated in aficct 

that evidence derived from illegally obtained information 
was only admissible if the connection between the evidence 
and the illegal acts has "become so attenuated as to 
dissipate the taint," and consequently will not be 
excluded as "fruit of the poisonous tree." 

Recently the Supreme Court has applied and elucidated 
these principles in Wong Sun v. United Ctates,, 371 U.5. 
471 (1962). In that case, government narcotics agents 
illegally entered the home of one defendant, Toy, and as 
a result obtained self-incriminating statements from hin. 
They also gained a statement from Toy directing them to 
another defendant, Johnny Yee, from whom they obtained 


some illicit narcotics. 
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The Supreme Court held that Toy's self-incriminating 
statement, which was made in his bedroom immediately after 
the agents had illegally entered and unlawfully arrested 
him, was not admissible. The Court ruled that the Fourth 
Amendment protects against the overhearing of verbal 
statements, and these should, therefore, be excluded where 
they are the "'fruit' of official illegality." 371 U.S. 
at 485. Parenthetically, the Court observed that 
"testimony as to matters observed during an unlawful 


invasion has been excluded in order to enforce the basic 


constitutional policies." Ibid. 


In passing on the admissibility of the heroin taken 
from Johnny Yee, the Court said: 


"The prosecutor candidly told the trial court 
that ‘we wouldn't have found those drugs except 
that Mr. Toy helped us to.' Hence this is:not the 
case envisioned by this Court where the exclusionary 
rule has no application because the Government 
learned of the evidence 'from an independent 
source," Silverthorne Lumber Co. v. United States, 
251 U.S. 385, 392; nor is this a case in which 
the connection between the lawless conduct of the 
police and the discovery of the challenged evidence 
has ‘become so attenuated as to dissipate the 
taint.’ Nardone v. United States, 308 U.S. 338, 
341. Ve need not hold that all evidence is ‘fruit 
of the poisonous tree' simply because it would not 
have come to light but for the illegal actions of 
the police. Rather, the more apt question in such 
a case is ‘whether, granting establishment of the 
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"'primary illegality, the evidence to which instant 
objection is made has been come at by exploitation 
of that illegality or instead by means sufficiently 
distinguishable to be purged of the primary taint.' 
Maguire, Evidence of Guilt, 221 (1959). We think 

it clear that the narcotics were 'come at by the 

exploitation of that illegality’ and hence that 

they may not be used against Toy." 371 U.S. at 

487-88 .2/ 

That the government might have had sufficient 
independent information so that in the normal course of 
events it could have discovered the questioned evidence 
without the illegal search cannot cure the tainted matter. 
United States v. Paroutian, 299 F.2d 486, 489 (2 Cir. 1962). 
This is to be distinguished from the case where: the 
government would inevitably have been led by independent 
sources to the questioned evidence, as was held to be the 
case in Wayne v. United States, U. S. App. D.C. 

F.2d (D.C. Cir., No. 16,709, decided April 4, 
1963). In the Wayne case, the evidence in question was 


the testimony of the coroner. The Court held that he 


would have inevitably learned of and obtained the body in 


See also Somer v. United States, 138 F.2d 790 

(2 Cir. 1944): During illegal search of defendant's 
apartment, police got information from defendant's 
wife which caused them to search defendant's car. 
Held: Evidence found in car was inadmissible. 
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question independently of any illegal search, and he would 
have performed an autopsy as was required by law. Thus 
there was held to be no causal relation between the 
illegal search and his testimony. 

Other decisions involving evidence from illegal 
searches support the proposition that the testimony of 
the witnesses whose names were found in the documents 


and articles seized from the appellant and his vehicle was 


inadmissibie.°* This may be contrasted with Gregory v. 


United States, 97 U.S. App. D. C. 305, 231 F.2d 258 

(D.C. Cir. 1956). In that case, the police entered a 
place "they had ng right to be," and found a news clipping 
concerning the crime under investigation. Since Gregory 
frequented the place, the police suspected him, so they 
made an investigation "which ultimately led them to get 
certain evidence from remote places." It was the opinion 
of this Court that, "Though the question is close... the 
connection between the evidence and the previous misconduct 
is 'so attenuated as to dissipate the taint.'" 231 F.2d 


at 259. if "the question is close" under such extreme 
ee rere 


6/ Automobiles are protected against unreasonable searches 
= and seizure in violation of the Fourth Amendment to the 
Constitution, United States v. Di Re, 332 U.S. 581 
(1948), and the usual exclusionary rule applies, Ibid; 
Weaver v. United States, 295 F.2d 360 (Sth Cir. 1961). 
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circumstances as this, then there can be no doubt that 

the conceded direct connection between the unlawful 

search of appellant and his vehicle and the testimony 

of the witnesses whose names were thereby discovered is 

far from being "so attenuated as to dissipate the taint." 
Except for Wayne, supra. no case in this jurisdiction 


has been found which squarely rules upon the use of 


testimony emanating from an illegal search and seizure. 


The applicable principles, however, clearly require that 


the testimony here involved be excluded. 

Evidence obtained by visual or aural observation 
during an illegal entry of a place is inadmissible. 
Wong Sun v. United States, 371 U.S. 471, 485 (1963) ; 
Williams v. United States, 105 U.S. App. D.C. 41, 263 
F.2d 487 (D.C. Cir. 1959); cert. den. 365 U.S. 836 (1961). 
Surely evidence obtained solely as a result of an unlawful 
search for am seizure of physical objects must be equally 
jnadmissible. Only upon a showing that the witnesses 
could have been procured independently of the suppressed 
evidence would it be proper to use such testimony. But, 
no such showing was made and the government has conceded 


that the showing could not be made. 
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As is shown by the federal court decisions discussed 
above, evidence derived from an unlawful search and seizure 


is excludable, and a conviction resting on such evidence 


T/ Z ee 
cannot stand.— While some of these decisions concern 


fact situations quite analogous to the present case, 

none involve the admissibility of testimony of witnesses 
whose names were discovered through documents obtained 
by an illegal search. However, a decision of the Supreme 
Court of Illinois has applied the principles enunciated 
above to just such a situation, concluding that the 


testimony is inadmissible. People v. Martin, 382 ill. 


192, 195, 201-203, 46 N.E. 2d 997, 999, 1001-02 (1943) .2/ 


As the Court aptly reasoned, it would impair the constitu- 
tional safeguard against unreasonable searches and 


seizures if these witnesses were permitted to testify. 


7/ An analogous situation was involved in Watson v. United 

—~ States, 101 U.S. App. D.C. 350, 249 F.2d 106 (1957). 
There following a detention in violation of F. R. Crm. 
P. 5(a), the accused took police to his apartment, 
turned over bloody clothing and reinacted the crime. 
The Court held that all of this evidence, not just 
the damaging admissions made during the improper 
detention, must be excluded from evidence. Killough 
v. United States U. S. App. D. C. , 315 F.2d 
241 (D.C. Cir. 1962) has not decided a fruit of the 
poisonous tree issue, although Judge Wright was of the 
opinion that a post arraignment confession was 
inadmissible on this basis. 


See also People v. Albea, 2 111. 2a 317, 118 N.E. 
2a 277 (1954): Testimony of witness discovered on 
premises during illegal search held inadmissible. 
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same principle is applicable in the present case. 
Silverthorne Lumber Co. v. United States, supra. 
The Illinois court's decision in People v. Martin 
was followed in People v. Mills, 148 Cal. App. 2a 392, 403, 
306 P.2d 1005, 1013 (1957) and People v. Schaunloffel, 
53 Cal. 2d 96, 346 P.2d 393 (1959). : 


in the Mills case, the defendant was convicted on 


ten charges of violation of the California Corporaté 
Securities Act and three other charges. A police officer 
named Hull, posing as a prospective customer, agreed to 
buy certain shares of stock from the defendant, who, to 
the officer's knowledge, did not have a permit ic sell 
the stock. While Hull was in the defendant's office and 
was completing the purchase, he arrested the defendant for 
violating the Corporate Securities Act. Hull then called 
in other agents waiting outside, who searched the entire 
office for all things having to do with stock, stock 
promotion, and other investors. 

The search uncovered numerous documents which 
contained evidence of other transactions, including the 


names of various people theretofore unknown to the officers. 
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In the court's words: 

"At the trial, the prosecution witnesses 

who testified to charges other than count 14, 

which related to the Hull transaction, were 

persons whose identity and testimony had been 
discovered and procured through the seized 
qaocuments., The testimony of each revolved 

around one or more of the seized instruments." 

306 P.2d at 1009-1010. 

The Court found that the search and seizure were 
unlawful, and the testimony of these witnesses was, 
therefore, "a fruit of the poisonous tree." 306 P.2d 
at 1010, 1012-1013. 

A striking similarity between the present case and 
both the Martin and Mills cases is that the excluded 
testimony related to alleged crimes other than the one 
which was the justification for the original search or 
arrest. This is also true of the third decision concerning 


admissibility of testimony of witnesses whose names were 


discovered in documents obtained by an illegal search. 


This case is People v. Schaumloffel, supra. 


In Schaumloffel, police officers arrested defendant, 
a doctor, for: abortion. Although the officers had been 
told by one Mrs. Thurmond, as she left defendant's office, 
that he had just committed an abortion on her, the officers, 


upon entering defendant's office and arresting him, 
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searched the office for evidence relating to other 
possible crimes, particularly small cards containing names 
of other women treated by defendant. They found a card 


bearing one Rosella Edgar's name. From Edgar they 


apparently secured the names of two other women. 


Defendant was charged with performing abortions on &dgar 
and the two other women, all of whom testified at the 
trial for the prosecution, over defendant's objection. 

Quoting approvingly from the Martin and Mills 
opinions, the Supreme Court of California reversed the 
judgment of conviction on the ground that this evidence 
was inadmissible, 

It is submitted that the testimony of the witnesses 
Hamovitz, Henderson and Katsourous should not have been 
admitted and that the ruling of the District Court should 
be reversed. 

II. Appellant's Conviction Should 
Be Reverse tright 

As is apparent, the connection made by the police 
between the appellant and the Triumph automobile he is 
charged with transporting unlawfully in interstate 


commerce is aS much a fruit of the poisonous tree as the 
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testimony of the three witnesses discussed above. For 


this reason we submit the entire proceeding against the 
appellant from the indictment through the conviction and 
sentence was infected by the poison of the illegal 
search and seizure of appellant and his Oldsmobile by 
the police. 

Accordingly, there is no reason to remand this 
matter for a new trial and this Court should reverse 
the conviction forthwith. 


Respectfully submitted, 


William E. Miller 

George B. Mickum, III 
Steptoe & Johnson 
1100 Shoreham Building 
Washington §, D. C. 


Attorneys for Appellant 
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QUESTIONS PRESENTED 


1. Did the District Court err in granting appellant’s 
motion to suppress evidence gathered from a search of 
an automobile by a member of the Metropolitan Police 
auto squad where the search was conducted on a used- 
car lot after these facts were known: 


a) appellant had offered the car for the used-car 
dealer’s inspection and had attempted to sell it 
without documents of title in good order and 
without a registration card; 

b) the car had no public serial number; 

c) the dealer, a regular trader in second-hand cars, 
became so suspicious of the vehicle that he called 
the police; 

d) the appellant could not produce any driver’s li- 
cense nor any other personal identification ; 

e) appellant claimed that he had bought the car a 
“few days” ago in another state, but said, never- 
theless, that now he wanted to sell it; 

f) appellant remained absolutely silent in the face 
of accusations by the auto squad detectives and 
failed to deny these accusations in any way. 


2. Even if documents seized from the automobile must 
be regarded as illegally obtained, must the testimony of 
witnesses, in a prosecution not involving the searched 
vehicle, be suppressed because clues uncovered through 
the search ultimately led to the discovery of these wit- 
nesses? 
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For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,646 


RoBerT H. MCLINDON, APPELLANT 
OP 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed November 5, 1962, appellant was 
charged with transporting a motor vehicle in interstate 
commerce with knowledge that the vehicle had been stolen, 
a violation of 18 U.S.C. 2312. A motion to suppress evi- 
dence was argued on behalf of appellant and was granted 
by the District Court on December 7, 1962. (J.A. 26). 
Thereafter, the appellant was tried by jury and was 
found guilty as indicted. (J.A. 55). He was sentenced on 
February 8, 1963 to imprisonment for a term of eight 
months to three years. (J.A. 59). An appeal at public 
expense was authorized by the District Court. 


(1) 
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A. The Pre-Trial Motion to Suppress Physical Evidence 


On October 10, 1962, the appellant, Robert H. McLin- 
don, drove a 1957 Oldsmobile onto Discount Gene’s used 
car lot and offered it for sale. Thereafter, a series of 
events transpired which culminated in the search of the 
automobile by a member of the Metropolitan Police De- 
partment auto squad. Prior to trial, the appellant moved 
to suppress the contraband and instrumentalities of crime 
thus recovered. At the hearing on the motion, three wit- 
nesses testified: the appellant; Officer Owen C. Thompson, 
a uniformed patrolman; and Detective Thomas J. Horri- 
gan, a member of the auto squad. 


1. The Testimony of the Appellant 


Appellant testified that he drove a 1957 Oldsmobile on- 
to Discount Gene’s used car lot at 10th Street and New 
York Avenue and offered it for sale to a salesman. (J.A. 
4-5). The salesman consulted the owner of the lot who 
came out and looked at the car. (J.A. 5). The car dealer 
went back to his office, and told the salesman to drive the 
ear around the block. (J.A. 5). The dealer then closed 
his office door and, in two or three minutes, two uni- 
formed policemen arrived. (J.A. 5). Appellant claimed 
they immediately searched him and then the car. (J.A. 
5). He said the police recovered from his pocket a certifi- 
eate of title to a 1951 Oldsmobile and from the automobile 
itself a bill of sale for a 1957 Oldsmobile. (J.A. 18). Ap- 
pellant denied that he had presented any documents of 
any kind to the car dealer or to his salesman prior to the 
arrival of the police. (J.A. 10-11). 

When asked on cross-examination how he expected to 
sell this automobile without a certificate of title in good 
order, appellant replied: 

This was a—I hadn’t planned to sell the car. I 
just wanted to see if it was worth what I figured 
(J.A. 11). 

Appellant admitted on the stand several prior convic- 
tions in various other jurisdictions involving the misap- 
propriation of automobiles (J.A. 7-8). 


2. The Testimony of the Police 


Officer Owen C. Thompson testified that on October 10, 
1962, he and his partner, Hunt, were assigned to scout 
car 12, and that they received a “radio run” to investigate 
a man who might be selling a stolen automobile. (J.A. 
22). 

The officers arrived at Discount Gene’s used car lot two 
or three minutes later. (J.A. 28). They were met by a 
car salesman, Mr. Ginsburg; Officer Thompson had pa- 
troled a beat in this area for about a year and he knew 
Mr. Ginsburg. (J.A. 23). 

Ginsburg had two pieces of paper in his hand which he 
showed to Officer Thompson. (J.A. 28). One piece of 
paper was a bill of sale for an automobile; the other was 
a title to an automobile. Ginsburg said that he had re- 
ceived both pieces of paper from the appellant. (J.A. 
24). Officer Thompson noticed that although the motor 
vehicle serial number was identical on both pieces of 
paper, the year of the car model was different in each 
case: on the certificate of title, the year 1951 appeared; 
on the bill of sale, the year 1957 was shown. (J.A. 24). 
Ginsburg also indicated that there was something irregu- 
lar in the way the names of the owners were shown on 
the documents. (J.A. 24, Tr. 68-69). 

Appellant was sitting approximately three or four feet 
from Ginsburg and Officer Thompson at the time when 
Ginsburg was expressing his concern over the attempted 
sale. (Tr. 78.) However, although the appellant was 
within “normal hearing range” of this conversation, the 
record does not indicate that he attempted to explain the 
discrepancies in the documents. (Tr. 78). The appellant 
himself testified, in fact, that later, when more specific 
accusations were made, he didn’t deny them, but “just 
kept [his] mouth shut.” (J.A. 14.) 

Officer Thompson asked appellant if the 1957 Oldsmo- 
bile parked outside, was his; he said that it was. (J.A. 
25) Appellant claimed that he had bought the car a few 
days earlier, but that he had decided to sell it. (J.A. 25). 


Appellant was then asked if he had any identification 
and he produced what appeared to be a driver’s license 
but which turned out to be an application for a driver’s 
license from the State of Florida. (J.A. 24) 

Officer Thompson walked out to inspect the car. The 
car door was open on the driver’s side. (J.A. 24-25) 
There was no serial number on the left door post where, 
according to Officer Thompson, an automobile seria] num- 
ber is ordinarily displayed. (J.A. 25). 

Officer Thompson asked appellant if he had a registra- 
tion card for the automobile. The appellant replied that 
he did not. (Tr. 77) 

Thompson categorically denied that he arrested appel- 
lant, or that he searched appellant’s person (J.A. 25). In 
observing the absence of the serial number on the car’s 
door post, Thompson did not even have to touch the car 
since the door was already open. (J.A. 26) 


* * * * 


Detective Thomas J. Horrigan of the auto squad testi- 


fied that he received the initial telephone call from Dis- 
count Gene’s which reported that “there was a man on 
the lot with a 1957 white Oldsmobile and he was trying 
to sell it, and he didn’t like the way he was going about 
it; that he thought there was something wrong with the 
ear.” (J.A. 19) 

When Detective Horrigan and his partner, Detective 
Guggenheim, arrived on the used car lot, the uniformed 
policemen were already there. (J.A. 19). The detectives 
entered the car dealer’s office where appellant was seated. 
(J.A. 19-20). They were informed by the dealer and his 
salesman that appellant had attempted to sell the Oldsmo- 
bile to them, and that he had produced the bill of sale 
and certificate of title and had represented these docu- 
ments as pertaining to that car. (J.A. 20). The dis- 
erepancies in the documents were pointed out to the de- 
tectives and they were further informed that the car had 
no serial number plate. (J.A. 20) 

Detective Horrigan testified that the appellant admitted 
presenting the documents of title to the car dealer and 
that he also acknowledged that he had represented them 


to be valid documents for the automobile. (J.A. 21). He 
could offer no satisfactory explanation for the irregulari- 
ties on the papers. Horrigan testified: 


I also questioned him as to why this title he says is 
for the ’57 Olds is in another man’s name.— 
He said he had purchased it in Florida, and that 
is the way it was made out. (Tr. 45). 
Appellant himself testified that the detectives “accused” 
him and that he “didn’t say a word.” In the face of their 
accusations, he said, “I just kept my mouth shut.” (J.A. 
14). 

Detective Horrigan asked appellant if he could look 
through the car and the appellant consented. (J.A. 21) 
He told Horrigan the keys were in the ignition. (J.A. 
21) The detective and one of the car salesmen went out 
to the car and found inside it three sets of Ohio license 
plates, and sales contracts similar to the one appellant 
had presented to the car dealer at Discount Gene’s. (J.A. 
21) 

After hearing all the evidence, the District Court ruled 
as follows: 

It is a rather close question, I think. However, I 


don’t think you are going to have probable cause. 
I am going to grant the motion. (J.A. 26) 


B. The Proceedings At Trial 


1. The Motion to Suppress Witnesses 


Following the District Court’s ruling, adverse to the 
Government, on the motion to suppress, the appellant was 
not prosecuted for the theft of the 1957 Oldsmobile which 
led to his arrest. He was prosecuted, however, for the 
interstate transportation of a stolen Triumph convertible. 
Counsel for the defense moved that the witnesses in this 
latter prosecution be prevented from testifying on the 
ground that the police discovered these witnesses through 
leads uncovered in the search of the Oldsmobile (J.A. 28- 
31). 
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The prosecutor took the position that the owners of 
the Triumph could have been located independently of the 
search; they had reported that automobile stolen in July, 
1962, and the National Auto Theft Bureau had circu- 
lated this information throughout the East Coast (J.A. 
29). The prosecutor acknowledged, however, that the 
Government had learned of the identify of two witnesses, 
Hamovitz and Henderson through certain titles and Ohio 
license plates which were in the Oldsmobile and which had 
been suppressed (J.A. 29). The prosecutor also conceded 
that a third witness, a Mr. Katsourus, was “reached as 
the result of the arrest of the defendant” and as a result 
of documents recovered from the Oldsmobile (J.A. 31, 32). 
The record does not indicate whether these witnesses 
could have been discovered through independent sources. 

The District Court denied the defense motion to sup- 
press the testimony of the witnesses (J.A. 32). 


2. The Evidence at Trial 


Mrs. Ann Badali testified that in the latter part of 
June, 1962, she purchased a 1962 red Triumph with a 
white top from A & L Motors in Monroeville, Pennsyl- 
vania. She later returned the car to the dealer (Tr. 
12-18). 

Mr. Harvey Weissman, proprietor of A & L Motors 
testified that the car, which he described as a 1962 
Triumph convertible with black upholstery, a red exterior 
and a white top and tonneau cover, bearing the serial 
number CT 8870 L, was returned to his lot in the early 
part of July, 1962. Shortly after that, the car disappeared. 
(Tr. 4-7). Mr. Weissman said that he knew the appel- 
lant as 2 car salesman who had been employed by anoth- 
er dealer in Monroeville several years ago ( Tr. 7-8, 11). 

Albert Hamovitz testified that appellant was an ac- 
quaintance of his, and that he allowed appellant to stay 
with him in his home in Columbus, Ohio, for a period dur- 
ing the summer of 1962 (J.A. 33-34). At the time, ap- 
pellant had in his possession a 1962 red convertible Tri- 


umph with black upholstery, and a white top and tonneau 
cover (J.A. 36). 

Willie Henderson testified that he was introduced to 
appellant through Mr. Hamovitz and that he rented ap- 
pellant garage space for the Triumph (J.A. 38-39, 41). 
He described it as a red car with black upholstery and 
a white top (J.A. 38). 

Mr. Nicholas Katsourus testified that on September 10, 
1962, he was a used car dealer employed by Discount 
Motor Sales in the District of Columbia. (J.A. 41, 46). 
On that day, the appellant sold to him the 1962 Triumph, 
red convertible, serial number CT 8870 L (J.A. 42). As 
a result of the sale, Mr. Katsourus “got stuck $2225” 
(J.A. 47). 


STATUTE INVOLVED 


Title 18, United States Code, § 2312 provides: 
Transportation of stolen vehicles 


Whoever transports in interstate or foreign com- 
merce a motor vehicle or aircraft, knowing the same 
to have been stolen, shall be fined not more than 
eP00 or imprisoned not more than five years, or 

oth, 


SUMMARY OF ARGUMENT 


1. The District Court erroneously granted appellant’s 
motion to suppress physical evidence seized from an auto- 
mobile in appellant’s possession. The search need not be 
justified as incident to appellant’s arrest as the District 
Court assumed. The police may inspect a movable vehicle, 
without a warrant and even independent of an arrest, 
where, as here, the total atmosphere demonstrated that 
there was probable cause to believe that the vehicle was 
stolen property. 

2. Assuming the physical evidence was properly sup- 
pressed, however, the District Court correctly refused to 
suppress the testimony of witnesses in a prosecution which 
was unconnected with the searched automobile. Appel- 
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lant demanded these witnesses be silenced merely because 
the Government traced them through clues discovered in 
the search. The clues consisted of bills of sale for auto- 
mobiles and several sets of Ohio license plates. 

If the Government in fact committed a wrong by seiz- 
ing these articles, the investigation necessary to develop 
these bare leads into proof of a crime beyond a reason- 
able doubt attenuated the taint. The doctrine of the 
“poison tree” does not apply where attenuation is ap- 
parent on the face of the record. 

Moreover, the “poison tree” doctrine should not be ap- 
plied to suppress the testimony of witnesses except in 
those cases where the witnesses’ testimony explains, de- 
seribes or elaborates upon the incriminating nature of 
physical evidence illegally seized or observed. The state 
cases appellant relies upon all deal with this situation. 
This case does not. None of the witnesses challenged in 
this prosecution testified to facts that were discovered 
from the search of the automobile. 

In any event, even if the testimony of some witnesses 
can be suppressed, the exclusionary rule should not be ex- 
tended to silence the victim of the crime. Payne v. United 
States, 111 U.S.App. D.C. 94, 294 F.2d 723 (1961). In 
this case, the testimony of the actual victim, plus that 
of two other witnesses whose ability to testify is not 
challenged on this appeal, is sufficient to sustain the con- 
viction. 

ARGUMENT 
I 


THE DISTRICT COURT ERRED IN GRANTING 
APPELLANT’S PRE-TRIAL MOTION TO 
SUPPRESS EVIDENCE 


In contending that the District Court erroneously 
granted appellant’s pre-trial motion to suppress evidence, 
the Government is aware of the principles that rulings of 
the District Court are entitled to great weight on appeal 
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and that questions of credibility are to be resolved in favor 
of the rulings of the District Court. However, this 
Court has not regarded itself bound by a determination 
of the District Court where it is ambiguous whether that 
determination was responsive to the issue. Mitchell v. 
United States, U.S. App. D.C. , 316 F.2d 354 
(1963). Similarly, there is no reason to apply the prin- 
ciple that questions of credibility are to be resolved in 
favor of the District Court’s ruling where that court 
itself has indicated, either expressly or by implication, 
that it has rejected some or all of the testimony which 
might have supported its decision. 

In this case it is perfectly clear that the District Court 
did not base its decision to suppress the evidence on ap- 
pellant’s testimony. The District Court, after hearing 
all of the testimony, including the testimony of the police, 
commented that it had before it a “close question.” How- 
ever, if the District Court had accepted appellant’s ver- 
sion of the facts, there would have been no “question” at 
all: appellant swore to a series of events which, if true, 
could not possibly have afforded a legal basis for the 
search of the automobile in his possession. In essence, 
his story at the hearing on the motion to suppress was 
as follows: he drove a 1957 Oldsmobile onto a used car 
lot and offered it for sale; a salesman looked the car over 
and conferred with the car dealer; the car dealer retired 
to his back office and apparently called the police; two 
or three minutes later the police arrived and immediately 
searched the appellant and the automobile. According to 
appellant, the officers did not question him prior to the 
search nor had he shown the purported documents of title 
for the automobile to the police or to anyone else. More- 
over, the police admitted that the telephone call from the 
car dealer had only informed them that a man was at- 
tempting to sell a 1957 Oldsmobile and that the dealer 
“thought there was something wrong with the car.” These 
facts barely afford room for suspicion; they could never 
justify a finding of probable cause. If the District Court 
conceived of the issue before it as a “close question,” it 
is obvious that it did not rely on appellant’s testimony. 
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A reading of the transcript of the motion to suppress 
as a whole, moreover, suggests that the entire inquiry 
conducted by the District Court was misdirected: uniform- 
ly, the witnesses were questioned with a view to deter- 
mining the time when appellant’s arrest had been ef- 
fected. The underlying assumption was that the search 
of the automobile could only be upheld if it were inci- 
dent to a valid arrest. That assumption, however, is 
erroneous. A search of an automobile, even without a 
warrant, is legal if based on probable cause and the search 
need not be preceded by a valid arrest. Carroll v. United 
States, 267 U.S. 182 (1925) ; Husty v. United States, 282 
U.S. 694 (1931). The Supreme Court wrote in Carroll: 


“When a man is legally arrested for an offense, 
whatever is found upon his person or in his con- 
trol which it is unlawful for him to have and which 
may be used to prove the offense may be seized and 
held as evidence in the prosecution. (citations 
omitted) The argument of defendants is based on 
the theory that the seizure in this case can only 
be thus justified. If their theory were sound, their 
conclusion would be. The validity of the seizure then 
would turn wholly on the validity of the arrest with- 
out a seizure. But the theory is unsound. 

“The right to search and the validity of the seiz- 
ure are not dependent on the right to arrest. They 
are dependent on the reasonable cause the seizing 
officer has for belief that the contents of the automo- 
bile offend against the law.” 267 U.S. at 287. 


It appears, therefore, that the ruling of the District 
Court did not squarely confront the issue. The court was 
preoccupied with the legality of the arrest rather than 
the legality of the search which could have been inde- 
pendently justified. This error was crucial. The overrid- 
ing interest of the District Court in the testimony of Of- 
ficer Thompson, the uniformed policeman who responded 
to the scene before the plainclothesmen from the auto 
squad arrived, indicates that the court found that Thomp- 
son had accomplished the arrest. (Tr. 40-44, 74-78, 81- 
83). Yet, the automobile was not searched until after the 
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plainclothesmen arrived (J.A. 21). By that time, addi- 
tional justification for the search had been developed. 
The District Court probably discounted these additional 
factors in view of its preoccupation with the legality of 
the arrest. 

The foregoing considerations make it appropriate for 
this Court to review the District Court’s pre-trial deci- 
sion to suppress the evidence. These were the facts on this 
record which demonstrate that the search of the automo- 
bile was predicated on ample probable cause: 


1. The car dealer and his salesman, experienced trad- 
ers in second-hand automobiles, communicated their 
concern to the police that something was “wrong” 
with the car that appellant was attempting to sell 
them. 


2. The appellant admitted to the police that he had 
bought the car a “few days ago” in another state 
and that he had already decided to sell it. 


8. There was no public serial number on the door 
post of the car where this identification is usually 
displayed. At the hearing on the motion to suppress, 
appellant attempted to explain the absence of this 


1Compare United States v. Feguer, 302 F.2d 214 (8th Cir. 
1962). There the Federal Bureau of Investigation arrested the 
accused mistakenly thinking he was a man who was wanted for 
murder. When the authorities discovered this error, however, they 
continued the arrest on the theory that they had probable cause 
to believe the accused had violated the Dyer Act. In upholding the 
arrest, both the District Court and the Eighth Circuit emphasized 
that the accused had tried to sell his automobile to several used 
car dealers who had refused to do business with him and that one 
dealer, in fact, became so suspicious of the circumstances in which 
the car was being offered that he notified the police. 192 F.Supp. 
377, 386-387; 302 F.2d 214, 247. The Court of Appeals noted that 
“. . - the valid concern and apprehension of responsible citizens 
and businessmen of the community who themselves had reasonable 
ground to be suspicious of so attractive an automobile trade, on 
the presence of an out-of-state car offered for sale cheap and with- 
out supporting evidence of ownership - - -” was an important 
circumstance to be considered in evaluating probable cause for the 
Dyer Act arrest. 302 F.2d at 247. 
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metal plate by stating that “the car had been re- 
painted, it had a complete repaint job.” (J.A. 10) 
If he had also told this to the police or if the police 
noticed the car had been repainted, that, of course, 
would have constituted another element of probable 
cause. 


4. The documents of title for the car which appellant 
presented to the dealer and which the dealer turned 
over to the police, were not in good order. The bill 
of sale did not include any owner’s name; the cer- 
tificate of title carried the name of one “Talmadge 
Hall.” Also, the certificate of title was for a 1951 
Oldsmobile, not for a 1957 model. 


5. The appellant could produce no registration card 
for the automobile. 


6. The appellant could produce no driver’s license nor 
does the record indicate that he produced any per- 
sonal identification of any kind. 


These were the facts that confronted the uniformed police- 
men who responded to the scene. If an arrest had taken 
place at this point, the officers would have been amply 
justified? However, it is not necessary to determine the 
validity of the arrest in this case because prior to the 
search of the automobile, the plainclothesmen from the 
auto squad arrived and their investigation developed fur- 
ther probable cause for the search: 


2 The District Court judge was apparently giving serious con- 
sideration to the hypothesis that the arrest had been effected at 
this time by the uniformed patrolman. The judge himself asked 
Officer Thompson the following questions: 

THE COURT: - - - What would you have done, if the 
defendant got up and said, “Woll, I will take the car and get 
out of here?” 

THE WITNESS: I would have detained him, Your Honor. 
(Tr. 74) 

The question from the bench overlooked the fact that Officer 
Thompson already knew that appellart had no valid driver’s per- 
mit. If appellant had driven the car off the lot, his unlicensed 
operation of the vehicle would have constituted a misdemeanor 
committed in the officer’s presence and the officer would have been 
required to arrest him. 


7. Detective Horrigan of the auto squad, a veter- 
an law-enforcement officer (J.A. 18-19), was in- 
formed by the patrolmen of the result of their in- 
vestigation (Tr. 62). His partner, detective Guggen- 
heim, checked the documents of title which appellant 
then admitted he had submitted to the car dealer 
(J.A. 20-21). Horrigan himself checked to see if the 
public serial plate was missing from the car and he 
observed that it was (J.A. 20). This Court has 
several times cautioned that the standard of proba- 
ble cause is to be applied in light of the specialized 
training and experience which the police officer may 
have at his disposal. Green v. United States, 104 
U.S. App. D.C. 23, 25 n.5, 259 F.2d 180, 182 n.5 
(1958), cert. denied 359 U.S. 917; Ellis v. United 
States, 105 U.S. App. D.C., 86, 88, 264 F.2d 372, 
374 (1959), cert. denied 359 U.S. 998. The action 
of a trained expert “is not measured by what might 
be probable cause to an untrained civilian passerby 


.. 2. Bell v. United States, 102 U.S. App. D.C. 383, 
387, 254 F.2d 82, 86 (1958), cert. denied 358 US. 
885. 

8. The appellant himself testified that the auto 
squad detectives questioned him, and even “accused” 
him, but he offered no explanations nor denials. 


Q. ... Isn’t it a fact they talked to you about this 
transaction? 

A. They did; but all their accusations were against 
me. 

Q. Accusations? 

A. Yes. 

Q. And did you deny any of these accusations? 

A. I didn’t say a word. I just kept my mouth 
shut. (J.A. 14) 


This exchange accurately reflects an admission by 
silence: McUin v. United States, 17 App. D.C. 328, 
332 (1900); Dickerson v. United States, 62 App. 
D.C. 191, 65 F.2d 824 (1983), cert. denied 290 US. 
665; United States v. Alker, 255 F. 2d 851 (8d Cir. 
1958), cert. denied 358 U.S. 817; Campbell v. United 


States, 269 F.2d 688 (1st Cir. 1959), vacated on 
other grounds, 365 U.S. 85 (1961). An admission, 
of course, is weighty evidence to support probable 
cause to search. 


The Fourth Amendment prohibits only unreasonable 
searches. Whether a search is reasonable depends upon 
“the total atmosphere of the case”. United States V. 
Rabinowitz, 339 U.S. 56, 65-66 (1950). Together with 
all the sinister facts in this case, enumerated above, there 
was the additional circumstance that this automobile had 
been offered for inspection and sale to a car dealer by ap- 
pellant. In fact, the car had just been test driven by one 
of the dealer’s employees. The keys were still in the 
ignition; and appellant expressly consented to the joint 
inspection of the car by the auto squad detective and one 
of the car salesmen. In this atmosphere, where the car 
had just been offered for inspection and sale, where it 
remained parked on a used-car lot with the keys in the 
ignition, where there was express consent by appellant 
rather than any objection to further inspection of the 
vehicle, at least a partial waiver of the right to privacy 
is apparent. 

Also, in evaluating “the total atmosphere of this case” 
and the reasonableness of the search, it must always be 
remembered that here an automobile was involved. As 
the Supreme Court wrote in Carroll v. United States, 
supra: 

« _ . the guaranty of freedom 

searches and seizures by the 

been construed, practically si 

ernment, as recognizing 2 

tween a search of a store, 

structure in respect of which a proper official war- 
rant readily may be obtained and a search of a ship, 
motor boat, wagon or automobile for contraband 
goods, where it is not practicable to secure a warrant, 
because the vehicle can be moved out of the locality 
or jurisdiction in which the warrant must be sought. 
267 U.S. at 285. o Brinegar v. United States, 
338 U.S. 160 (1949); United States V. Cefaratti, 


91 U.S. App. D.C. 297, 299, 202 F.2d 13, 14-15 
(1952). 


The District Court committed error in granting the mo- 
tion to suppress in the circumstances here presented. The 
police officers were fully justified in searching this auto- 
mobile for the limited purpose of ascertaining whether it 
was a stolen vehicle. 

Whenever evidence is suppressed and the exclusionary 
rule is applied, society must elect to pursue its remedy 
against the wrongdoing policemen rather than the evil- 
doing criminal. However, it cannot be said that these po- 
licemen were wrongdoers, their search so unreasonable, 
that they forfeited society’s right to protect itself against 
the depredations of appellant. Here was an automobile, 
minus the customary identifying serial number, that was 
being sold by a man who acknowledged that he had just 
bought it a few days before in another state; by a man who 
did not have in his possession documents of title in good 
order; by a man who had no registration card for the ve- 
hicle. His actions so aroused the suspicions of regular 
dealers in second-hand cars that they called in the police. 
Beyond that, the man would offer no personal identifica- 
tion nor could he produce a driver’s license. Finally, and 
most damaging, that man’s own testimony at the hear- 
ing on the motion to suppress established that when he 
was “accused” by the auto squad detective, he made no 
denials. His silence permitted an inference that he ad- 
mitted the substance of the accusatory statements. On 
these facts, the search was clearly justified. The motion 
to suppress was erroneously granted. 


II 


The District Court Properly Refused to Suppress 
the Testimony of the Witnesses at Trial. 


Appellant proceeds on the assumption that the District 
Court was correct in its decision to suppress the physical 
evidence seized from the Oldsmobile. He notes that the 
evidence thus obtained, license plates and bills of sale, 
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were acknowledged by the prosecutor to constitute the 
leads through which the witnesses Hamovitz, Henderson, 
and Katsourus were traced. Appellant thus contends that 
it was error for the trial court to permit these witnesses 
to testify. He invokes the doctrine of the “fruit of the 
poisonous tree”. 

This appealing horticultural metaphor, however, is not 
so sweeping a judicial doctrine as the sloganeers who 
propound@ it would suggest. For instance, it is rec- 
ognized that when evidence is gained from a source in- 
dependent of police misconduct, that evidence is admissible 
despite the fact that the illegal procedures of the authori- 
ties would have uncovered the identical evidence. Silver- 
thorne Lumber Company V. United States, 251 U.S. 385, 
392 (1920); Wayne Vv. United States, —— U.S. App. 
D.C. , —F.2d — (1963). In this case, appel- 
lants have properly abandoned on appeal the claim ad- 
vanced at trial that the testimony of Mrs. Badali, the 
owner of the Triumph, and Mr. Weissman, its custodian 
at the time it was stolen in Monroeville, Pennsylvania, 
should be suppressed (J.A. 30). That information was 
public property as soon as the car was reported stolen 
two months prior to appellant’s arrest (J.A. 31); that 
information would inevitably have led to the witnesses 
Badali and Weissman. See Wayne v. United States, supra. 

Similarly, the “poison tree” approach will not control 
the disposition of an evidentiary issue where, even grant- 
ing an initial illegality, the taint is sufficiently attenuated 
in the process of uncovering the evidence ultimately of- 
fered at trial. Nardone Vv. United States, 308 U.S. 338, 
341 (1939); Wong Sun Vv. United States, 371 U.S. 471. 
488 (1963) ; Gregory V. United States, 97 U.S. App. D.C. 
305, 231 F.2d 258 (1956). Here the prosecutor acknowl- 
edged that evidence seized from the Oldsmobile led to 
the discovery of the witnesses Hamovitz, Henderson and 
Katsourus. But that concession does not forclose a find- 
ing of attenuation. “We need not hold that all evidence 
is ‘fruit of the poisonous tree’ simply because it would not 
have come to light but for the illegal actions of the police.” 
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Wong Sun v. United States, supra, at 487-488. Here, 
the very nature of the evidence seized, bills of sale and 
license plates, suggest that extensive police investigation 
was necessary to develop these leads to discover not only 
the witnesses, two of whom resided in Ohio, but also to 
link the appellant to the crime for which he was eventual- 
ly indicted and tried. Only clues were seized; proof of 
a crime beyond a reasonable doubt was introduced at 
trial. Developing these clues must have required re- 
search into public records, numerous interviews with vari- 
ous witnesses, and the exchange and comparison of in- 
formation gathered by more than one law enforcement 
agency. In this case, therefore, from the nature of the 
materials seized, attenuation is apparent on the face 
of the record.* 

Moveover, the proposition that the testimony of wit- 
nesses may be suppressed is in itself a radical notion. The 
state cases from Illinois and California which appellant 
relies upon as authority, and which have been followed by 
no other jurisdictions, are consistent with the more limited 
proposition that testimony of witnesses may be suppressed 
when it describes, explains or elaborates upon the in- 
criminating nature of physical evidence illegally seized. 
For instance, in People v. Martin, 382 Ill. 192, 46 N.E. 
2d 997 (1948), the records an abortionist maintained 
with respect to his clients were illegally seized. Despite 
the fact that these documents were suppressed at trial, 
a parade of witnesses were permitted to testify “to sub- 
stantially the same things found in said written rec- 
ords...” 46 N.E. 2d at 999; “. . . these papers contained 
substantially all of the information later testified to by 
such witnesses . . .” 46 N.E. 2d 1001. Similarly, in 
People v. Mills, 148 Cal. App. 2d 392, 306 P.2d 1005 
(1957), documents relating to an illegal stock transac- 
tion were introduced at trial; the testimony of each of 


2In Wong Sun, on the other hand, lack of attenuation was mani- 
fest on the record. The petitioner Toy’s confession immediately 
led the police to the evidence used at trial against Johnny Yee, 
Toy’s co-defendant. 


the witnesses revolved around one or more of the in- 
struments which the reviewing court found to be illegally 
seized and thus improperly introduced into evidence. 306 
P.2d at 1009-1010. Again, in People v. Schaumloffel, 53 
Cal. 2d 96, 346 P.2d 393 (1959), an abortionist’s rec- 
ords were improperly received into evidence and that 
circumstance alone was sufficient to reverse the convic- 
tion. These cases, and People v. Albea, 2 Ill. 2d 317, 118 
N.E. 2d 277 (1954) [error to allow witness to describe 
narcotics transaction which the police had observed fol- 
lowing their illegal entry], merely stand for the proposi- 
tion that there is no basis “for distinguishing between 
the introduction into evidence of physical objects illegally 
taken and the introduction of testimony concerning ob- 
jects illegally observed.” Williams v. United States, 105 
U.S. App. D.C. 41, 43, 263 F.2d 487, (1959). 

The government does not urge departure from these 
principles. But in this case, nothing illegally seized or 
observed was introduced into evidence; moreover, the tes- 
timony of the witnesses which appellant now challenges 
did not relate to articles seized or observed. If the wit- 
nesses in this case are to be silenced, they cannot be 
silenced upon the authority of the cases that appellant 
cites. 

Assuming, arguendo, that it were the rule that the 
testimony of witnesses could be suppressed even absent 
any connection to other illegally seized physical evidence 
introduced or described at trial, that rule should never be 
extended to close the mouth of the complaining witness, 
the victim of the crime. This Court has recently con- 
demned such an unwarranted extension of the exclusion- 
ary rule as “ynthinkable”: “The suppression of the tes- 
timony of the complaining witness is not the right way 
to control the conduct of the police, or to advance the 
administration of justice.” Payne v. United States, 111 
U.S. App. D.C. 94, 98, 294 F, 2d 723, 727 (1961). 

It may be said that such an extension of the rule would 
be “only logical.” But “logic” is no foundation for the 
denial of justice: 


19 


Judges march at times to pitiless conclusions un- 
der the prod of a remorseless logic which is sup- 
posed to leave them no alternative. They deplore the 
sacrificial rite. They perform it, none the less, with 
averted gaze, convinced as they plunge the knife that 
they obey the bidding of their office. The victim is of- 
fered up to the gods of jurisprudence on the altar 
of regularity . ... I suspect that many of these 
sacrifices would have been discovered to be needless 
if a sounder analysis of the growth of law, a deeper 
and truer comprehension of its methods, had opened 
the priestly ears to the call of other voices. CARDOZO, 
THE GROWTH OF THE LAW, p. 66. 

The answer to the problem of delimiting the boundaries 
of the exclusionary rule may lie in the functions of 
criminal law. One of those functions is to institutionalize 
retribution; to see to it that private wrongs are redressed 
publicly and not through uncontrollable private violence. 
BERMAN, THE NATURE AND FUNCTIONS OF LAW, p. 30. 
This function is not promoted by a rule which would stop 
the mouth of the criminal’s victim. In fact, the aeccept- 
ance of such a rule would be a dramatic and public dis- 
avowal of society’s compassion for the individual victims 
of crime. That rule would constitute an open withdrawal 
of the assurance that the community will shoulder the 
burden of redressing criminal wrongs. 

In the present case, the appellant does not challenge the 
right of the nominal complainant, the owner of the car, 
to testify. However, appellant vigorously objects to the 
testimony of Mr. Katsourus, the man to whom he sold the 
stolen car. As the result of that sale, Mr. Katsourus “got 
stuck $2,225.” (J.A. 47). In the practical sense, Mr. 
Katsourus was the victim of appellant’s crime more than 
any other witness; and his testimony was absolutely es- 
sential. 

The testimony of Katsourus, who bought the stolen 
ear in the District of Columbia, together with the unchal- 
lenged testimony of the owner and custodian of the car 
from Monroeville, Pennsylvania, were sufficient to estab- 
lish the crime charged. The testimony of Hamovitz and 
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Henderson which merely demonstrated that appellant was 
seen with the car in Ohio was unnecessary and in a sense 
cumulative on the issue of interstate transportation. “A 
settled rule is that when guilt is clearly established by 
competent evidence, error in the admission or exclusion 
of other evidence * * * which does not affect the sub- 
stantial rights of the accused does not call for a reversal 
of a conviction.” Starr v. United States, 105 U.S. App. 
D.C. 91, 95, 264 F.2d 377, 381 (1958) ; Wheeler v. United 
States, 82 U.S. App. D.C. 363, 165 F.2d 225 (1947); 
Guy v. United States, 71 App. D.C. 89, 107 F.2d 288 
(1940). That rule can properly be applied in this case 
even if the testimony of Henderson and Hamovitz were 
erroneously received. 


CONCLUSION 


Wherefore, for the reasons stated, the Government re- 
quests that the judgment of the District Court be af- 
firmed. 
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United States Attorney 
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SUMMARY OF ARGUMENT 

The government seeks to parry the appellant's main 
point on appeal by arguing that the original search was 
legal and, therefore, that the use of witnesses whose 
identity was learned from the search was proper. To 
justify this, the government asserts that the ruling of 
the Court below was not "responsive" and "ambiguous" 
in that the ruling was addressed to the proposition that 


appellant's arrest was illegal, on the assumption that 


the legality of the search depended solely on whether 


it was incident to a valid arrest; but, the short answer 
is that the Court below did not believe the government's 


version of the facts and ruled in favor of the appellant. 


The government did nothing in the proceedings below 
to clear up this alleged "ambiguity" or to apprise 
appellant or the Court of its present interpretation of 
the Court's ruling, nor did it file a cross-appeal on 
this point. 

Appellant has not himself raised the question of 
the validity of the search on this appeal. Under these 
circumstances it is doubtful that the government has 
any right to question the District Court's ruling that 
the search was illegal. 

Moreover, the government's argument is necessarily 
predicated upon a reargument of facts which the District 
Court has already decided adversely to the position 
now asserted. 

In its response to appellant's point on appeal, 
the government has failed to show that the testimony of 
the three witnesses to which appellant objected were or 
could have been obtained independently of the illegal 
search. 

The government has also failed to adduce either 
precedent or policy for exempting such testimony from 


the ambit of the exclusionary evidentiary rule which 


provides the only effective sanction for the constitu- 


tional guarantee against unreasonable searches and 


seizures. 


ARGUMENT 
I. The United States May Not Raise the Issue 
of the Validity of this Search and Seizure 
The United States is asking this Court to review 
the District Court's order that suppressed evidence 
seized from appellant's automobile by a search: without 


a warrant that the Court held was without probable 


cause. (Govt. Brief, "Questions Presented", No. 1). 


Appellant believes the government may not thus 
reopen the issue of probable cause. 

The government's right of appeal in criminal cases 
in our legal system has traditionally been narrowly 
limited. See Carroll v. United States, 354 U.S. 394 
(1957). It is clear that the order suppressing the 
evidence seized here would not have been appealable prior 
to final judgment in this case, Carroll v. United States, 
Supra. However, since the reason given for this ruling 
in Carroll v. United States, supra, was that such an 
order is not "final", it would seem that if the government 
can ever re-open the issue when the defendant does not 
raise it on appeal, the only possibly proper procedure 
for the government to attack an order suppressing evidence 
would be to wait until there was a final judgment, and 


then file either an appeal or a cross-appeal. 


== 


However, the government did not file a cross-appeal 
in this case. Moreover not until appellant's attorneys 
received copies of the Joint Appendix was appellant 


formally notified that the United States would contend 


1 
the search was legate” 


Furthermore, in the proceedings below, the 
government responded to the Court's ruling that there 
waS no probable cause with the words "Verywell, Your 
Honor" (J.A. 26), indicating that it acquiesced in the 
Court's ruling. Fort Worth Denver Ry v. Roach, 219 F.2d 
351 (5 Cir. 1955). it thereafter remained silent on 
the question until it suddenly announced, for the first 
time, in its brief on appeal, that the District Court 
had not ruled that there was no probable cause for the 
search, but only that there was no probable cause for 
the arrest which accompanied the search. At least, says 
the government, it is "ambiguous" whether the ruling was 
"responsive" to the real issue. 

The sole purpose of this hearing was to decide 
appellant's motion to suppress evidence on the ground 


it was obtained by an illegal search. If there was 


1/ In order to defend himself against this new 

~ argument, upon receipt of the Joint Appendix 
appellant moved for and was granted an order by 
this Court, July 26, 1963 (Appendix (i) ), 
permitting him to include as an appendix hereto 
15 pages of the reporter's transcript. wereafter 
references to this appendix will be A. 
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"ambiguity" in the Court's ruling on this question, 
only the government detected it. By its Silence, the 
government made it impossible for the District Court to 
clarify the ambiguity of which both it and appellant's 
counsel were unaware, . 

The government thus failed to comply with the 
fundamental precept of Federal Rule of Criminal 
Procedure 51, which only relieves a party from taking 
exceptions to rulings where it"makes known to the court 
the action which he desires the court to take or his 
objection to the action of the court and the grounds 
therefor." 

The government says the whole basis of the Digtrict \ | 

i 


\ 
~~ 
wd 


Court's ruling was the assumption that the search could if H by 


only be valid if preceded by a valid arrest (Govt. Rwy 


ms 


Brief 10). Yet the record is devoid of any statement on 


woe 


that theory by the Court or either counsel. Again, the V ek 
government's silence on this point at that time not 
only casts doubt on its present contention, but raises“ 
the question whether it is foreclosed from arguing the * 
point at this time. 
Appellant is unaware of any statutes, rules or 
judicial precedents which provide the answer to these 
questions, but it is appellant's firm belief that the 


government may not set such traps and then lie in wait 


Ay 


v 


to spring them on appeal, when it is too late for its 


prey to save itself. The sporting theory of justice 


which that would imply has no place in a legal system 


which has always been reluctant to grant the prosecution 
the right to appeal. 

Even if the government may have had grounds for 
complaint about the District Court's ruling, by its action 
(or inaction) in that Court it barred itself from 
objecting to the ruling. Moreover, by failing to 
cross-appeal, it abandoned whatever shred of a right to 
appeal it may have still had. Since the issue it is 
attempting to relitigate is outside of the scope of the 
issues raised by appellant’s appeal, it should be 


disregarded by this Court. 


II. The District Court Correctly Ruled That the 
United States Failed to Show Probable Cause for 
the Search of Appellant's Person and Property 


A. The District Court Lid Not Reject 
Appellant's Testimony, But Based its 


Ruling on the Credibility of the 
Witnesses Before It 


The government premises its major argument on this 
statement: 
‘In this case, it is perfectly clear that 
the District Court did not base its cecision 
to suppress the evidence on appellant's testi- 
mony.'' (Govt. Brief 9) 
After noting that the District Court observed that the 
evidence presented a "close question," the United States 
Says: 
“If the District Court conceived of the 
issue before it as a 'close question,' it is 


obvious that it did not rely on appellant's 
testimony.'' (Govt. Prief 9). 


The record clearly demonstrates that the “close 


question" here was the question of credibility, which 


the trial judge decided in appellant's favor, and which 
may not now be raised on appeal. The excerpts from the 
recore and analysis thereof which follows show the con- 
centration of the District Court on the issue of credi- 


bility of witnesses. 


After hearing appellant and Detective Horrigan, the 
Court summarized appellant's testimony, and then engaged 


in an extended colloquy with government counsel (quoted 


more fully in Appendix herein [A.], 2-4,5). 


“[THE COURT]. This is the defendant's 
testimony. And from that they [the uniforned 
officers] go out and take a look at the car. 


"Now we get an officer who admits he came 
there after the uniformed officers were there. 
Can this officer rebut any testimony the defend- 
ant has given us here?" 


* * * 


"THE COURT. Oh yes. But I think this 
witness [Horrigan] doesn't help you and doesn't 
hurt you, at this stage, because as I under- 
stand the facts stated by the defendant, he 
drove his car into this sales lot about seven- 
thirty in the evening..." 

* * * 


"MR. COLLINS. Your Honor was not satis- 
fied with his [Setective Horrigan's] testimony 
as to what they [the uniformed police] told 
him? 

"THE COURT. No, because I think this man 
has made a case that you have to rebut by more 
than what this witness can say." 


% * * 


This hearing closed with the Court's statement, 
"Yes, I think we should hear the uniformed officers..." 
(A.5). 

However, when the second hearing was held, the gov- 
ernment produced only one of the uniformed officers. 


The Court took note of the testifying officer's lack of 


personal knowledge of whether the missing officer searched 


appellant (A.10, 11), as well as of other defects in the 
witness' testimony (A.7, 12, 14). 

when the Court's comments and the Girect conflicts 
in testimony are considerec, it is obvious that the "close 
question" here was the issue of credibility. There is 
nothing in the recorc to show that the Court believed 
the testimony of the police and considered the question 
of law a close one. Since the government admits that 
"questions of credibility are to be resolvcca in favor of 
the rulings of the District Court," it may not be heard 
at this time to put in issue the ruling of Siig Court 
below to suppress evidence illegally obtained.’ 

In line with its assumption that credibility was 
not the major issue in the hearing below, the government 
contends that the Court below erred by considering the 


main question to be one of arrest rather than of search. 


"A reading of the transcript of the motion 
to suppress as a whole, moreover, suggests that 
the entire inquiry conducted by the Cistrict 
Court was misdirected; uniformly, the witnesses 
were questioned with a view to determining the 
time when appellant's arrest had been efiected. 
The underlying assumption was that the search 
of the automobile could only be upheld if it 
were incident to a valid arrest. That assump- 
tion, however, is erroneous." 


(Govt. Brief 10) 
cy * * 


"[This] Court has not regarded itself 
bound by a determination of the CDistrict Court 
where it is ambiguous whether that determina- 
tion was responsive to the issue" (citing 


Mitchell v. United States, --- U.S. App ,D.C.--=5 
316 F.2d 354 [19635]) (Govt. Brief 9)= 
This argument is misconceived., The citations to 
the record which follow show that the judge wanted and 


received evidence on the question whether appellant or 


his car was searched by the uniformed policemen: A.8-11, 


13, 14. Moreover, most of the pages cited by the govern- 
ment as dealing with arrest (Tr. 40-44, 74-78, 81-83), 
reveal instead the Court's interest in knowing whether 
the uniformed policemen searched appellant's person (Tr. 
75, 76 [A.10, 11]), or asked questions which would have 
provided probable cause for arrest or search. (Tr. 77-78, 
81-83 [Excerpts, A.11-14]). 

In order to establish its point, the government 
ignores the search of appellant's person and automobile 
which was conducted by the uniformed officers, and implies 
that the only search in issue was conducted by the detec- 
tives. Clearly, the government is asking this Court to 
overlook the phase of the search which provided the police 
with the major portion of what supposedly amounted to 


probable cause for the final search by the detectives. 


The reference to Mitchell v. United States, supra, 
is puzzling, inasmuch aS the Court did not there 
disregard any "ambiguous" determination nor state 
that it did "not regard itself bound" by any 
determinations other than certain legal conclusions. 
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Proceeding as if there was no search by the uniformed 


officers, the government lists six "facts" which were 


Supposed to have been known before the search was begun 


(i.e., by the detectives). Appellant must point out 
that the truth of most of these "facts" as well as the 
legality of the method by which they were obtained by 
the police depend solely upon the word of the policemen 
themselves. For example, the government poses the question 
whether the Court erred in granting the motion to suppress 
evidence gathered from a search "where the search was 
conducted on a used car lot aiter these facts were known" 
(emphasis added): 
"a) appellant had offered the car for the 

used-car dealer's inspection and had attempted 

to sell it without documents of title in good 

order and without a registration card." 

This is a fundamental predicate of the government's 
whole brief. llowever, the record simply does not show 
that appellant, a former used-car salesman (J.A. 9, 10), 
attempted to do such an implausible thing. Appellant 
stated that if he had been offered a satisfactory sum he 
would have obtained verification of his ownership 
(J.A. 11, 12). He denied that he voluntarily gave any 
title papers to anyone (J.A. 14, 18). Although warned by 
the Court that it would have to rebut appellant's 


testimony (A. 2, 4), the government chose not to call the 
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two disinterested witnesses who could resolve the 
conflicts, viz., the auto dealer and his salesman. In 
such circumstances the Court was certainly warranted in 
assuming that had they been called, they would not have 
supported the police version of the facts. 

Parenthetically, mention should be made of the 
government's attempt to bolster its argument on this 
point with the assertion that, "When asked on cross- 
examination how he expected to sell this automobile with- 
out a certificate of title in good order," appellant 
replied that he "hadn't planned to sell the car." (Govt. 
Brief 2). Wo such question was asked (J.A. 11), and the 
government's fabrication of it is merely part of a greater 
effort to distort the record. (J.A. 11,12). This is made 
clear by the portion of the record which immediately 
followed the quoted passage: 

"Q Oh, you weren't really going to sell it? 


A Yes, I would have sold it, if I got the right 
price for it." (J.A. 12) 


Similarly, the government's unfortunate propensity 
for distorting the record is apparent when it converts 
appellant's two prior convictions relating to automobiles 
into "several" convictions and turns two jurisdictions 
into "various other jurisdictions." (Govt. Brief 2). 
Moreover, neither these prior convictions nor the testi- 


mony aS to what appellant would have done if offered a good 


price were facts known to the searching officers. They are 


thus irrelevant to the question of probable cause. They 


~ll- 
are relevant, at most, to the matter of credibility, which 


was decided in appellant's favor by the judge who heard all 


the téstimony and saw the witnesses. 

The government next avers that the search was con- 
ducted after it was known that the car had no public 
serial number. However, the record Supports a finding 
that the absence of a serisi number was itself learned 
by part of the illegal search, not before it. Although 
the policeman who first inspected the automobile stated 
that the car door was open and that he neve: touched it 
(A. 7, &), the detectives who arrived just as, he completed 
his inspection statec that when he began his inspection 
a short time thereafter, the car door was closea and he 
had to open it. (A. 1, J.A, 20, 21). This suggests, 
and the Court was entitled to believe, that the police- 
man's testimony was suspect. 

Thus, except for the officers’ hearsay testimony 
that the used car salesman, whom the government did not 
call as a witness, had tol. them the car icc no serial 
number, the record shows that the allegec lack of a 
serial number was not known to the police until one of 
them searched the car without appellant's permission 
(J.A. a5)— without a warrant and without probable cause. 
This was the District Court's initial impression from 


———————————— 


3/ Appellant testifiec that immeciately after the uni- 

~ formed policemen arrived and searched him, one of them 
“went outside to the car, and he startec going through 
the car," (J.A.5), and it was by this search that the 
bill of sale was founc. (J.A. 5-7, 14, 15). 
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the evidence (A. 41, 42), and the government failed there 
after to produce satisfactory evidence to the contrary. 
The government states again, as a "fact" known when 
the search was made, that "the dealer ... became so sus- 
picious of the vehicle that he called the police." And 
again, the only evidence to support this "fact" is hear- 
say testimony of the police (J.A. 19, 20), because the 
government refrained from calling the one witness, the 
dealer, who could have given a disinterested statement 
as to why he called the police and what he actually told 
them. Yet, it now asks this Court to assume, aS an 
established fact, what that witness might have testified. 
Finally, the government says the search was made 
after “appellant remained absolutely silent in the [face] 
of accusations by the auto squad detectives." Again, 
this is an attempt to eliminate a key fact testified to 
by appellant and never rejected by the Court below: 
That the police searched appellant and his automobile 


(and thereby obtained the title and bill of sale) before 


4 
the detectives even seoited Moreover, the government's 


assertion that appellant "remained absolutely silent in 
the face of accusations” is grossly misleading, as is 


shown by the record as a whole. 


EY 


4/ See the Court's summary of appellant's testimony 
and its comments thereon, (A. 2-4, 5). 
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The government notes that appellant was seated with- 
in "normal hearing range" while the auto salesman talked 
to Officer Thompson, anc then adds, "the recoré does 
not indicate that he attempted to explain the discrepan- 
cies in the documents."' This assertion of a negative 
fact will not hice the fact that appellant was: not part 
of the conversation anc was not asked for an explanation 
of the allegec discrepancies--either then (4, 12) or 
when Officer Thompson finally did speak to him: (A. 11). 


4&ppellant's statement that later, when the cetectives 


came, he "just kept [his] mouth shut" in the face of 
5/ 


unspecified "accusations'' about the transaction proves 
nothing. Moreover, the government fails to quote the 
ciarifying passage that immediately follows the above- 


quoted statement (J.4. 14): 


"Q. And at that time did they ask you to 
show them the bill of sale and the title? A. 
No, he didn't ask me to show him a bill of sale. 
He said, ‘Here it is, here. This is it.' 

"€. Did you explain it to them, how you 
happened to have a 1551 title, and a conditional 
sale contract for a 1°57 Oldsmobile? A. He 
asked me and I told nin. 


5/ The United States had ample opportunity to make a 
record as to what these "accusations" were, but chose 
not to exercise it. : ; 


"ce, What dic you tell him? A. tI told 
nim that the 1951 Cicsmobile i purcaasec in 
Tlorida. 

"eo Dic you tell them why you were pre- 
senting that to ~iscount Gene? A. I did not 
present that to Discount Gene. 

no, Oh, you cicn't present that. A. They 
aa that to Dbiscount Gene themselves, not 
tt is clear from this portion of the record (J.A. 

14) that appellant answerec the only questions or 
“accusations” revealed by the record. 

Thus, the District Court's inquiry at the hearing 
was not misdirected, but went to the heart of the issue 
whether or not there was evidence of probable cause for 
the search and seizure. Moreover, even if the Court's 
attention had been Girectec only to the issue of probable 
cause for an arrest, which is not the case, the govern- 
ment adduces no authority which would show that the same 
standards of probable cause do not govern both illegal 
arrest and illegal search. Finally, any ambiguities re- 
maining on the District Court's order were fostered by 
the government, which, instead of making objection to 


the order, replied "Very well, your Honor," anc kept 


silent until this point. (For an analogous situation, 


see Byas v. United States, C6 U.S. App. D.C. 309, 182 


F.26 94 [1950]). 
Appellant cannot insist too strongly, nowever, that 


the District Court's order turned in the last analysis 
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upon its finding that the government had not rebutted 
appellant's testimony. Jad the Court found otherwise, 
it would surely have denied the motion to suppress, 
B. The District Court's Findings vere 
Not Clearly Erroneous 

Even if the correctness of the District Court's 
findings of fact were properly before this Court,. the 
Court could not reverse unless those findings were clearly 
erroneous. United States v. Page, 302 F.2d 81, 85 
(9 Cir. 1962). United States v. Nardone, 127 F.2d 521 
(2 Cir. 1942), cert. den. 316 U.S. 698 (1942). ‘This 
requirement would not be satisfied merely because this 
Court "might give the facts another construction, resolve 
the ambiguities differently, and find a more sinister 
cast to actions which the District Court apparently 
deemed innocent." United States v. National Ass'n. of 
Real Estate Boards, 339 U.S. 485, 495 (1950). 

Ample support for the trial Court's ruling in 
appellant's favor can be found in the admissions, inconsis- 
tencies and significant lapses which mar the government's 
case. A brief summary follows: 


(a) The government's response to the trial’ Court's 


request to produce the two uniformed officers was to pro- 


duce only one, who was unable to answer satisfactorily 


the Court's questioning regarding the other policeman's 


actions. (A. 10, 11). 

(b) Similarly, the prosecution failed to call the 
auto dealer as a witness. Consequently, the only evi- 
cence regarding appellant's conversation with him was 
appellant's testimony on the one side and the hearsay 
testimony of the officers on the other. Since the gov- 
ernment also chose not to call the auto eepestene tie 
court was fully justified in rejecting the police's tes- 
timony about the events at the used car lot. 

(c) Detective Zorrigan stated twice that the two 
uniformee police were outside on the lot when he arrived 
(J.A. 19, 22). However, Officer Thompson was equally 
explicit in saying that the other uniformed policeman 
was inside when the detectives arrived (A.5), and had 
stayed inside with appellant the entire time. (A.10). 

(ad) The conflict between the detective's repeated 
testimony that the car coor was closed anc Officer Thomp- 
son's statement that the door was open and that he never 
touched the car when he was examining it, cast strong 
doubt on the latter's testimony. 

(e) Officer Thompson's testimony on this point 
came just after the court had commented on an inconsis- 


tency in his testimony about discrepancies he had allegedly 


TEE EIEN EERE 


3/ Parenthetically, it should be noted that the police 

~ had never before received reliable information from 
either the auto dealer or his salesman (A. 4,5,6), 
and they were not entitled to rely on them as informers. 
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2/ 
noticed in the title anc bill of sale.— 

(f£) Appellant testifiec that these BScunenta were 
taken from him and his caz> without his consent. (J.A. 
1c). When he protested to the policeman that they had 
no warrant, tney said, ‘We'll worry about that."" (J.A.5). 
ue further testifiec that when he protested against the 
Getective's search without a warrant he was told, "We'll 
take care of things." (J.A. 5,7). These statements re- 
ceived strong confirmation from Officer Thompson's admis- 
Sion that if appellant hac attempted to walk out, he 
woulc have stopped him (A, 10), and from Detective Hor- 
rigan's admission that if appellant had not authorized 
him to enter the car (as appellant testified he did not), 
he "would probably have gone in there anynow."' (A. 5). 

(g) The District Jucge's interrogation of Officer 
Thompson revealed that, contrary to the government's 


present insistence, he dic not feel that because appel- 


lant showed him an application for a driver's license 


rather than a license, the car he was driving might be a 
stolen car. (A. 15). He testified that the reasons for 
nis suspicion were a "discrepancy" in the two motor ve- 


hicle documents and appellant's lack of a-title for the 


¢/ “THE COURT. You said now that the owner's name 
~ @ié not appear on the bill of sale. You said 
earlier that the names were different." (A. 7). 
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car (A. 13); yet he admitted he never brougat the dis- 
crepancy to appellant's attention or asked him if he 
could explain it. (A. 11, 14). Furthermore, he testi- 
fied that appellant explained his lack of a vegistration 
care by saying he hac received only the bill of sale. 
(A. 13, 14). Appellant hac already told him that he 
bougnt the car just a few cays earlier (A. 3, 10). 

It should be ciear, as the government's brief in 
effect concedes, that unless this Court rejects all of 
appellant's testimony, it cannot holc that there was 
probable cause in this case. for unless this Court can 
hold that it was error not to reject outright all of 
appellant's testimony, the "facts" which cre said to 
justify the detective's search of the car remain nothing 
more than unprovec contentions. 

A final proof tnat the police never had probable 
cause to search appellant's automobile lies in the fact 
that even after the police had questionec him, searched 
his automobile and his person, arrested nim, and seized 
his automobile, they did not charge him with any offense 


relative to the Oldsmobile. Instead, they charged him 


with an offense of which they had not the slightest sus- 


picion until they searched the car. 
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Ild, The District Court Erred in Refusing to 


Suppress the Testimony of Witnesses at the Trial 


The government makes four arguments to justify 


admitting the testimony of the witnesses Hamovitz, 
Henderson and Katsourous. 

First, the government argues that the connection 
between the illegal search and the testimony of the 
witnesses was so attenuated as to except the case from 
the rule that evidence obtained in violation of the 
Fourth Amendment is inadmissable. Its basis for this 
argument is the assertion that "the very nature of 
the evidence seized... Suggest that investigation was 
necessary to discover not only the witnesses ae - but 
also to link the appellant to the crime" for which he 
waS convicted. (Govt. Brief 17). This assertion is 
directly contradicted by the facts of record. Appellant 
waS arrested in the evening of October 10, 1962 (J.A. 4). 
On the very next day, he was charged with the crime for 
which he was convicted (Appellant's Brief 5). Moreover, 
the government has admitted that it learned of the 
identity of each of these three witnesses by virtue of 
the license plates ami documents seized from the Olds- 
mobile (J.A. 29-32), and furthermore, that "the record 
does not indicate whether these witnesses could have 
been discovered through independent sources," (Govt. 


Brief 6). 
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Second, the government seeks to discount the state 
court decisions which uniformly exclude the testimony 
of witnesses whose names were learned as a result of 
illegal searches, on the ground that these deciSions 
have not been followed by other jurisdictions. The 
government does not contend that these decisions were 
wrong. Nor does it cite a single decision which 
disapproved of or refused to follow then. 

Third, it attempts to distinguish these cases on 
the ground that they "are consistent with the more 
limited proposition that testimony of witnesses may be 
suppressed when it describes, explains or elaborates 
upon the incriminating nature of physical evidence 
illegally seized." (Govt. Brief 17). This ignores the 


fact that the testimony of the witnesses excluded in 


People v. Schaumloffel, 53 Cal. 2d 96, 346 P.2d 393 


(1959), did not relate to the documents seized, which 
were merely name cards of the defendant doctor's patients. 
In fact, two of the witnesses' names did not even appear 
in the documents seized; their names were learned from 
another "patient," whose name did appear there. 

The government's argument also ignores the fact 
that the evidence seized in the present case consisted 
of titles, bills of sale, and Ohio license plates for 


the Triumph (J.A. 28-30), while the very substance of 
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Katsourous' testimony was description, explanation and 
elaboration of the title and bills of Sales relating to 
the Triumph (J.A. 42-44), and the purpose of the testimony 


of Hamovitz and Henderson was to place appellant in 


possession of the car in Ohio. The government's atten- 


tion was drawn to Ohio by the illegally seized Ohio 
tags. (J.A. 29-30) 2/ 

Even more important, however, is the fact that 
appellant is not saying this testimony should be excluded 
merely "upon the authority of" these state Claas He is 
asking that it he excluded in compliance with the rules 
laid down in Silverthorne Lumber Co. v. United States, 
251 U.S. 385, 392 (1920), and Nardone v. United States, 
308 U.S. 338, 341 (1939), which can and should be 
applied to this situation, 

Fourth, the United States argues that "the exclu- 


Sionary rule" should never "close the mouth of the 


8/ The United States disparages the testimony of its 

~ witnesses Hamovitz and Nenderson as “unnecessary and 
in a sense cumulative on the issue of interstate 
transportation." (Govt. Brief 19-20). The truth 
of the matter is that without their testimony, the 
charge of interstate transportation would fall, since 
there was no evidence connecting appellant with the 
car when it was in Pennsylvania, hence there was 
nothing to support a conviction for transporting the 
car from that state to Ohio or the District of Colun- 
bia. There was only proof that someone had stolen 
the car in Pennsylvania, and that appellant had 
possession in Ohio and the District of Columbia, 
(Govt. Brief, 19; J.A. 32-50). 


complaining witness, the victim of the crime" - i.e., not 
even if that should be necessary in order to prevent of- 
ficial disregard of the constitutional guarantee against 
unreasonable searches. (Gov't. Brief 18). 

The government refers to Payne v. United States, 
111U.S. App. D.C. 94, 294 F.2d 723 (13961), which 
involved the exclusionary rule announced in Mallory 
v. United States, 354 U.S. 449 (1957). There, the vic- 
tim of a swindle, who had theretofore complained to the 
police, identified ?ayne as the swindler while Payne, who 
had been legally arrested, was being detained in violation 
of F. R. Crim. ?. 5. The victim identified Payne again 
at his trial. This Court held that there was insufficient 
connection between the identification at police headquar- 
ters and the identification at the trial, and that the 
first identification might have actually benefitted Payne 
rather than prejudiced him. The Court held that under the 
facts of that case it was “unthinkable” that the Mallory 
exclusionary rule should be applied so as to close forever 
the mouth of the actual victim and complaining witness. 
The Court's action in that case has nothing to do with 
this case and is completely distinguishable. 


Even if it would be proper to deny the applicability 


of Silverthorne v. United States, 351 U.S. 385 (13920), to 


the testimony of the complaining witness or victim of the 


crime, this would have no bearing on the present case. 
Appellant is not seeking the exclusion of the testimony 
of the owner of the Triumph car. That testimony does 
not bear upon anything other than the theft of a car; 
and appellant was not charged with the theft. 

Stripped to its essentials, the government's con- 
tention is that any time a person is suspected of a crime 
with respect to which he may have records showing the 
names of his victims or accomplices, the police have carte 
blanche to make an illegal entry, seize the documents or 
copy the names, interrogate the individuals identified 


thereby, and freely use their testimony. 


This Court should not give its approval to the 


government's theory that it can violate the strictures 

of the Fourth Amendment with impunity and benefit from 
its own wrong doing. As stated in appellant's original 
brief, this whole proceeding against appellant arose out 
of and is infected by the illegal search. The judgnent 


of the District Court should therefore be reversed, 


Respectfully submitted, 


William E. Miller: 
George B. Mickum, III 
Steptoe & Johnson 
1100 Shoreham Building 
Washington 5, D.C. 


August, 1963 Attorneys for Appellant 


APPENDIX * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
ON DEFENDANT'S MOTION TO SUPPRESS EVIDENCE, 
NOVEMBER 30 and DECEMBER 7, 1962 


* Order Granting Appellant's Motion to Add Matter to Joint 
Appendix or as Appendix to Appeliant’s Reply Brier: 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,646 | SEPTEMBER TERM, 1962 


Robert H. McLindon v. United States 


Before: Bazelon, Chief Judge, in Chambers. 


ORDER 


On consideration of appellant's motion to add 
matter to the joint appendix or to include same as an 
appendix to appellant's reply brief, it is 


ORDERED that appellant may include as an 
appendix to his reply brief the 15 pages of reporter's 
stenographic transcript not designated by him for 
inclusion in the joint appendix in this case. 


Dated: July 26, 1963 


A. l 
EXCERTPS FROM TRANSCRIPT OF PROCEEDINGS: 
ON DEFENDANT'S MOTION TO SUPPRESS 
EVIDENCE 
November 30 and December 7, 1962 

BY MR. COLLINS: 

And you checked this, did you? 

(THOMAS J. HORRIGAN) 


Yes, sir. 


How did you do this? Just by opening the 


Just by opening the door. 


* * * * * 


Q I show you Government Exhibit No. 1, and 


ask you if you can identify that. 
A That is a title that was submitted to 
Mr. Batista by the defendant, as -- 
THE COURT. Were you there at the time? 
THE WITNESS. At the time that it was 
submitted? 
TIE COURT. Yes. 
THE WITNESS. No, Your Honor, I was not. 
THE COURT. Then isn't that hearsay as 
far as this witness is concerned? 


* * * * * 


A. 2 


THE COURT. I know. But you have a couple 
of missing witnesses, haven't you? Here is the 
defendant who testifies that there were two 
uniformed officers who first came to this car sales 
lot; that they went into this office and had the 
defendant put his hands up against the wall -- 
and I don't know how he did this at the same time -- 
had him put his hands up against the wall and 
unload his pockets. And they put these things on 
the desk, including this 1951 certificate of title. 
And the other thing he says was out of the car -- in 
any event, his wallet and so forth. 

This is the defendant's testimony. And from 
that they go out and take a look at the car. 

Now we get an officer who admits he came there 
after the uniformed officers were there. Can this 
officer rebut any testimony the defendant has given 
us here? 

* * * * * 

MR. COLLINS. With the leave of the Court, 


I can get these officers here this afternoon, 


probably. I don't have them here presently; but 


I can get them down here. 


A. 3 


THE COURT. ‘Well, I tell you what I am 
going to do. I am going to put this over for a 
week, and you can have them here then, i have some 
other business this afternoon. 

Counsel, I would like to have you file a 
memorandum on this, as the facts have developed, 

MR. HUBBART. All right, sir; I will. 

Could I ask a few questions on cross- 


examination? 


THE COURT. Oh yes. But I think this 


witness doesn't help you and doesn't hurt you, at 
this stage, because as I understand the facts 
stated by the defendant, he drove his car into this 
Sales lot about seven-thirty in the evening. He 
went to a salesman on this lot. He started 
negotiating a sale, and the salesman went out to 
take a look and the salesman came back in and the 
Salesman talked to his boss. The boss went out and 
took a look, and the boss came in and Says, "Drive 
around the block." And the boss goes into his 
office and telephones. 

Shortly thereafter two uniformed officers 
come in and say, "Put your hands against the wall 


and empty your pockets," 


A. 4 


And then one of the uniformed officers 
goes out and he takes a look at the car. The defend- 
ant says, '“jait a minute. You haven't got any 


warrant." 


They say, "We'll take care of that," or 


something like that. 

Then the two plainclothesmen come up. 

Now whether it was valid or invalid, it 
was all over by the time these men came up. 

* * * * * 

MR. COLLINS. Your Honor was not satisfied 
with his testimony as to what they told him? 

THE COURT. No, because I think this man 
has made a case that you have to rebut by more than 
what this witness can Say. 

* * * * * 

(TiiZ COURT) i think there is a lapse 
here, and I am going to give you until next Friday. 

* * * * * 

CROSS EXAMINATION 

BY MR. SIUBBART: 

Q Detective ilorrigan, before this incident 
happened, had you ever had any contact with the 


owner of the lot that called you, this Gene Batista? 


A. 5 


A No, sir, no personal contact. 
Q And he had never given you any information 
personally as to other car thefts in Washington? 


A Not personally, no, sir. 


Q He is not what you would call an. informer? 


A Not to me. 

* * * * * 

Q What if Mr. McLindon had said that he did 
not want to give you the keys to the car, what 
would you have done? You would have taken it away 
from him, wouldn't you? 

A I would have probably gone in there anyhow. 

* * * * * 

MR. COLLINS. Subject to calling: these 
uniformed officers, Your Ilonor, that would; be all 
we have. And I understand Your [Ionor is going to 
continue it for that purpose? 

Tie COURT. Yes, I think we should hear 
the uniformed officers. And I would like to have 
a memorandum, as far as that is concerned; and you 
might furnish counsel with a copy, if you have 
anything you want to submit. 


* * * * 


A. 6 
(BY MR. COLLINS) 
Where were you when they arrived? 
(OWEN C. THOMPSON) 
' Iwas just going into the office. 
And where was Hunt at this time? 
He was inside. Officer Hunt was inside. 
* * * * * 
BY MR. HUBBART: 

Q | You testified that when you arrived on 
the scene, you had a conversation with a gentleman 
named Mr.. Ginsburg.. Had you ever seen Mr. Ginsburg 
before this day? 

A Yes, sir. 

Q | Had he ever given you any reliable informa- 
tion concerning automobile thefts? 

A No, sir. 

* x * * * 

A The names on both pieces of paper were 

different; they did not coincide. 


Q = The name of the owner, you mean? 


. The name here, is it not a fact, is 


Talmadge Hall, registered owner -- right? Now 
what is the name on the bill of sale that's 


different? 


A. 7 


A Well the owner's name does not appear on 
the bill of sale. 

Q Obviously you didn't notice that discrepancy, 
then, when you arrived on the scene, did you? 

A Yes, I did. 

Well, you don't recognize it now. 

MR. COLLINS, I think he just gave the 
answer, Your Honor. 

THE COURT. You said now that the owner's 
name did not appear on the bill of sale. You said 
earlier that the names were different. 

Of course it is true that the names were 
different if there wasn't a name on the one and there 
waS a name on the other. 

* * * 

(BY MR. HUBBART) 

What did you do after you GarKkedi te 
Mr. Ginsburg? 

A Then I went out to the lot and took a 
look at the automobile itself. 
Q And the car door was open? 


Yes, sir. 


A 
Q Now far open? 
A 


Completely open, wide open. 


A. 8 


Q . Completely open. Did you have to touch 
the car door in any way in order to look at the 
serial number on the post? Did you have to open 
it a little bit to look at it? 

A No, sir. 

Q Did you touch the car at all? 

A No, sir. 

(a) What did you see when you looked at the 
post, the post on the car door? 

A . I was looking for a plate that would 
carry the serial number, which would coincide with 
the serial numbers on these papers, and I found none. 

Q How close did you get to the post? 


Within, I would say, one foot. 


A 
Q One foot, and you didn't touch the car? 
A 


No, sir. 
x * * * * 

Q . Have you ever seen a car with a serial 
number which is placed right on the post of the door 
ap you open it; it is indelibly printed on the 
post, rather than on a plate? 

A Yes, sir. 

THE COURT. This was on a plate, the one 


you saw in this car? 


A. 9 


THE WITNESS. I saw no plate, no serial 


number whatsoever, Your Honor, 
TI COURT. Oh, you saw no serial number. 
Ti WITNESS. No serial number. 
BY MR. HUBBART: 

Q To your knowledge, do 1957 Oldsmobiles 
have serial numbers on posts, or do they have serial 
numbers on an attached plate? 

You don't know, do you? 

A I don't know. 

Q And I believe I have asked you this before, 
but I am not quite sure what your answer was, if 
you will bear with me. 

Did you see any evidence that a serial 
number had been filed down off the post, at all? 

A No, sir. 

* * * * * 

THE COURT. Go ahead and answer, Officer. 
You studied the documents. 

TIE WITNESS. I studied the documents. 
Then I talked to the defendant and asked him if 


that was his automobile in front, and he said it was. 


A. 10 


He stated he had bought it a few days earlier, 
and waS coming north, and he needed some money and 
decided to sell the automobile. 

* * * * 

(BY MR. iIMUBBART) 

Q ' Suppose Mr. McLindon had refused to talk 
to you and had started to walk out of the place. 
What would you have done? 

' MR. COLLINS. Objection to this. 

MR. IIUBBART. I think it goes to the fact 
of the arrest, Your Jlonor. 

* * * * * 

Tile COURT. But the point in the first 
place, I think, is Mr. lubbart was asking what he 
would have done. 

What would you have done, if the defendant 
got up and said, "Well, I will take the car and get 
out of here"? 

THE WITNESS: I would have detained him, 


Your Honor. 


* “ok * * * 


Tits COURT. Hunt stayed in the office, 


though, when you went out to look at the car? 


Tis WITNESS. Yes, sir. 


A. 1l 


THE COURT. ‘yhether ilunt searched him 
at that time, you wouldn't know, 

TIE WITNESS. I would not know, sir. 

* * * * * 

TIE COURT. Did you ever inquire of Hunt 
whether he searched him? 

THE WITNESS. No, sir, i did not. When 
the Auto Squad arrived on the scene, they said they 
would handle the case, and we just went about our 
business, sir. 

THE COURT. What I meant was, did you 
ever thereafter ask IIunt whether or not he searched 
McLindon,. 

THE WITNESS. No, sir, I didn't. 

* * * * * 


THE COURT. Did you bring to the attention 


of the defendant there was a discrepancy in the 


papers? 

THE WITNESS. No, sir, I did not. 

Tig COURT. Did you ask him if he had any 
other certificate of title or any other evidence 
of title on him? 

THE WITNESS, I did ask him if he had 


a registration card, sir, for the automobile. 


A. 12 


THE COURT. What did he say as to that? 

Tl WITNESS. Ne said he did not, sir; 
he just had the bill of sale and certificate of title. 

* * * * * 

THE COURT. Did he know that you had been 
told by Ginsburg that Ginsburg was concerned because 
the man was trying to sell a '57 Oldsmobile, I 
believe, with a certificate of title showing 1951? 
Did you tell McLindon that? 

TUE WITNESS. The defendant was sitting 
just a few feet from the door as we came in, Your 
Honor, and under normal hearing range. 

Ti COURT. You mean Ginsburg told this 
to you at the door of the office, or inside the 
office? 

THE WITNESS. Right at the front door, sir 

THE COURT. Oh. 

Ti WITNESS. And the defendant was 
just sitting a few feet away. 

* * * * * 

Tiiz COURT. Do you know whether the other 
salesman was talking to McLindon at the time when 


you were talking to Ginsburg? 


THE WITNESS. I don't recall, Your Honor. 


* * * % * 


A. 13 


IZ COURT. We have had some pretty illus- 
trious people recently without driver's permits, 
But I don't think they were driving stolen cars, 
though, were they? Does that add to your sum of 


knowledge to make you think that that was a stolen 


car, because this man didn't have a driver's permit? 


In other words, if you stopped ‘a man 
coming down the street and said, "Show me your 
driver's permit," and he was unable to show you one, 
you wouldn't say, "Well, you are driving a stolen 
car," would you? 

THE WITNESS. No, sir. 

Tis COURT. Therefore it wasn't the matter 
of the driver's permit, but the discrepancy in 
these papers and the actual automobile itself? 

Is that what made you think that? 

THE WITNESS. Yes, sir. 

THE COURT. But you didn't ask him if he 
had any other certificate of title on him? 

THE WITNESS, I did ask him for a registra- 
tion card, yes, sir. 


TI COURT. And he was unable to produce 


A. 14 


THE WITNESS. That is correct. 


THE COURT. Did he explain why he couldn't 


produce it? 

THE WITNESS. He said that when he bought 
the car in Florida that the bill of sale was the 
only thing that he received. 

THE COURT. And what is the year 
car on the bill of sale? 

THE WITNESS. A 1957 Oldsmobile. 

THE COURT. And what was the car 
the lot? 

THE WITNESS. A 1957 Oldsmobile. 

Tui COURT. Did you inquire as to why 
the serial number was the same on the 1951 bill of 
sale and the 1951 certificate of title? 

TUE WITNESS. No sir I did not ask the 


defendant. 


